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3Hmteb States! Court of Appeals 

District of Columbia Circuit 


No. 9813 


Gerhart Eisler, Appellant 

v. 

United States of America, Appellee 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the District 
Court of the United States convicting Gerhart Eisler of 
violating Title 22 U. S. C. section 223. 

Jurisdiction below was based on section 11-306, D. C. 
Code 1940 ed. Jurisdiction of this Court is conferred by 
section 17-101, D. C. Code, 1940 ed. and Title 28 U. S. C. 
section 1291. 


STATEMENT OF CASE 

Gerhart Eisler, the appellant herein, is an Austrian 
national who came to the United States in June 1941 as a 
political refugee en route to Mexico (Joint Appendix 542, 
543, 585). He arrived at Ellis Island with a transit visa 
which authorized him to pass through United States terri- 
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tory in transit to Mexico on the first available steamship. 
At Ellis Island a hearing held by a special Board of Inquiry 
found that the appellant was deportable since he was not 
able to establish a status which would permit him to enter 
the country. The Board ruled that he would be required 
1 to leave by the first available steamship. The appellant 
I was asked whether he wished to appeal that finding and 
1 order and he replied that he did not. This finding and 
order have never been revoked and are still outstanding. 
Within one week after the entry of the finding and order, 
the appellant was advised that he would not be per¬ 
mitted to depart for Mexico, and since that date the gov- 
1 ernment has required Eisler to remain in the country. 
Upon his release from Ellis Island, however, the appellant 
was required to post a bond of $500, to be forfeited upon 
the expiration of his limited stay in the country. This 
bond and stay was continued from time to time and still 
remains posted with the government (J. A. 534-5). 

The government’s refusal to permit Eisler to depart for 
Mexico in 1941 was based upon reports in the possession 
of the Federal Bureau of Investigation to the effect that 
Eisler was a Comintern agent who had previously been in 
the United States in 1934 to 1936 in that capacity (J. A. 
522, 530, 531, 533, 587-8, 717). From the time of Eisler’s 
entry into the country in June 1941 through at least 1946 
and probably thereafter, the FBI kept Eisler under sur¬ 
veillance (J. A. 717, 718), and kept the State Department 
1 posted with regard to Eisler’s record and activities (J. A. 
522,523,541). 

On or about September 5, 1945, the appellant filled out 
and signed before a notary public in New York City an 
' application for an Alien Departure Permit. The applica¬ 
tion was subsequently mailed from New York City to the 
Secretary of State in Washington, D. C. by someone on 
behalf of the appellant (J. A. 558-559, 243-4, 572, 777-779). 
On or about July 13,1946, the appellant wrote to the State 
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Department, informing the Department that he had re¬ 
ceived a visa to travel to the U. S. S. R., and requesting 
an exit permit for himself and his wife. Ira P. Meyer, 
Divisional Assistant, Visa Division of the Department of 
State, and in charge of granting exit permits, checked with 
the Federal Bureau of Investigation and other divisions 
of the State Department. They all informed him that they 
had no objection to the departure of the Eislers, and Meyer 
thereupon noted on the letter that the request to depart 
was approved (J. A. 139,780,538-541). 

Subsequently, on or about July 31, 1946, the appellant 
received from the Chief of the Visa Division of the State 
Department a postcard bearing the same number as his 
application for an alien departure permit, and reading as 
follows: 

You are hereby informed that the Department has 
passed upon your application for permission to depart 
from the United States. It will be necessary to fur¬ 
nish the Department with the date and port of your 
departure, so that the departure control officer may 
be notified of your intention. (J. A. 783). 

Pursuant to the postcard received from the head of the 
Visa Division, Eisler, on October 10, 1946, wrote to the 
State Department that he was sailing on October 14, 1946 
and requested the State Department to inform the de¬ 
parture control officer. The State Department again 
checked with the FBI, and informed the departure control 
officer of Eisler’s intention (J. A. 784, 553, 554). Shortly 
before the projected sailing date, Eisler’s wife checked 
with the port authorities and inquired whether everything 
was in order. She was informed that the permission to 
depart had been revoked. Appellant at no time received 
any formal notification of this revocation (J. A. 582, 583). 
The record does not indicate the reason for the revocation; 
no explanation was offered by the State Department at 
the trial. (J. A. 54). 
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On April 14, 1947, the appellant was indicted for violat¬ 
ing Title 22, Sec. 223, U. S. Code in that he “did . . . 
knowingly make false statements in an application for 
permission to depart from the United States, with intent 
to induce and secure the granting of such permission for 
' himself.” 1 (J. A. 4). The indictment alleged that the 
appellant, in filling out the application for a permit to de¬ 
part, answered the following questions falsely, as follows: 

(a) “23. State the names of all organizations, 
groups, societies, clubs, or associations of which you 
are or have been a member, or with which you are 
or have been affiliated”, by writing “None,” whereas 
in fact the defendant had been and was then a mem¬ 
ber of and was affiliated with the Communist Party, 
as he, the defendant, then and there well knew; 

(b) “18. State what names you have used, or have 
been known by, before and after you arrived in the 
United States”, by writing only the words “Gerhart 
Eisler”, whereas in fact the defendant had used and 
had been known by the names “Gerhart” (or otherwise 
similarly spelled), “Edwards”, “Brown”, “Samuel 
Liptzen”, “Hans Berger”, and “Julius Eisman” (or 
“Eiseman”), as he, the defendant, then and there well 
knew. 

(c) “7. Where have you resided, what has been 
your occupation, and who have been your employers, 
if any, during the past 10 years?” by stating as places 
of residence only “Austria, France, Spain, since 1941 
U. S. A.”, whereas in fact the defendant resided in the 
United States in the years 1935 and 1936 for periods 
of time which were “during the past 10 years” within 
the meaning of said question, as he, the defendant, 
then and there well knew. (J. A. 1, 2). 

The trial court denied the motions of appellant to dis¬ 
miss the entire indictment on the ground of lack of venue 


1 The indictment as drawn contained three counts, the first two alleg¬ 
ing violations of Title 18 U. S. C. Section 80, and the third a violation 
of Title 22 U. S. C. Section 223 (J. A. 2-4). Prior to the trial, the 
court, on motion of appellant dismissed the two counts alleging violation 
of Title 18 Section 80 (J. A. 6,18). United States v. Eisler , 75 F. Supp. 
634. The appellant was convicted on the third count (J. A. 47). 
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and ambiguity of the indictment (J. A. 5, 6,14-19). United 
States v. Eisler, 75 F. Snpp. 634. 

The appellant also filed a motion for a bill of particulars 
(J. A. 5), which was granted by the Court insofar as cov¬ 
ered by the original and supplemental bills of particulars 
furnished by the government (J. A. 8-13), but denied as to 
the remainder. (J. A. 21, 68-72). United States v. Eisler, 
75 F. Supp. 634,639. 

The trial court also denied the appellant’s motion to dis¬ 
qualify, as a matter of course, all government employees 
as jurors (J. A. 74, 75, 83). As a consequence, four gov¬ 
ernment employees sat as jurors (J. A. 77,83,85). 

During the course of the trial, the prosecution intro¬ 
duced considerable evidence which was not covered by the 
bills of particulars furnished. The extent to which the 
evidence went outside the bills is discussed with more par¬ 
ticularity in the argument below. Among the matters out¬ 
side the bills which were introduced at the trial was evi¬ 
dence concerning the appellant’s alleged activity as a 
Comintern agent both in the United States and abroad, 
including France, Germany, Russia and China, among 
other countries. Considerable evidence was also intro¬ 
duced by the prosecution, over objection, with regard to 
the nature and structure of the Comintern, although no 
such organization was mentioned either in the indictment 
or the bills of particulars (J. A. 516, 520, 521). When the 
defense requested a continuance to present evidence and 
secure depositions to meet this testimony, the request was 
denied on the ground that the evidence presented was not 
material (J. A. 520, 521, 588-592, 596, 597). Nevertheless, 
the court refused to strike the evidence from the record 
(J. A. 521), and the prosecution used that evidence in his 
closing argument to the jury (J. A. 761-762). 

In his opening statement, during the course of the trial, 
and in his closing argument, the government attorney made 
inflammatory and prejudicial statements and introduced, 
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over objection, irrelevant evidence which was both inflam¬ 
matory and prejudicial. The nature and scope of these 
statements and evidence are discussed at greater length 
in the argument. 

The court denied appellant’s several motions for mis¬ 
trial, for directed verdict of acquittal, and to dismiss the 
indictment (J. A. 123, 124, 126, 127, 464-510, 518-521, 724- 
753). It also denied most of the charges requested by 
the appellant (J. A. 23-43). Other rulings of the trial 
court alleged as error are discussed in the argument below. 

The jury returned a verdict of guilty (J. A. 15). Motions 
for new trial, in arrest of judgment and for judgment not¬ 
withstanding the verdict were denied on February 2,1948, 
in a memorandum opinion of the trial court (J. A. 43-58). 
United States v. Eisler, 75 F. Supp. 640. On March 24, 
1948, the appellant was sentenced to imprisonment for a 
period of one to three years (J. A. 58). Notice of appeal 
was filed on the same date (J. A. 58,59). 

STATUTE AND REGULATIONS INVOLVED 
See Appendix “A” Below 

STATEMENT OF POINTS 

(1) The trial court lacked jurisdiction, since the offense, 
if any, was not committed in the District of Columbia, and 
the trial court erred in refusing to dismiss the indictment 
on that ground. 

(2) The appellant was substantially prejudiced and de¬ 
prived of a fair trial by reason of (1) the prejudicial and 
inflammatory statements by counsel for the government in 
the presence of the jury, in his opening statement, closing 
argument and otherwise during the course of the trial, 
improper questioning by the government attorney in the 
presence of the jury of the appellant and other witnesses, 
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and prejudicial and inflammatory statements made by wit¬ 
nesses in the presence of the jury, and in (2) the admission 
by the trial court of evidence outside the indictment and 
bills of particulars. The trial court erred in denying appel¬ 
lant’s motions for a mistrial, in its rulings on bills of par¬ 
ticulars, and its refusal to permit appellant to meet evi¬ 
dence outside the indictment or the bills of particulars. 
The appellant was deprived of a fair trial and of his con¬ 
stitutional rights under the Fifth and Sixth Amendments. 

(3) The trial court erred in denying the motion to 
exclude all government employees called as jurors. 

(4) The indictment and underlying questionnaire upon 
which the indictment is based are fatally ambiguous. The 
conviction of the appellant for failure to answer these 
ambiguous questions as now interpreted would accordingly 
be unconstitutional as denial of due process under the 
Fifth Amendment. The trial court erred in refusing to 
dismiss the indictment and grant the appellant’s motion 
in arrest of judgment. 

('5) There was insufficient evidence to support the jury 
verdict. The trial court erred in refusing to take from 
the jury those issues on which there was insufficient evi¬ 
dence to support a jury verdict. 

(6) Under the applicable regulations, the appellant was 
not required to file an application to depart. Accordingly, 
the trial court erred in refusing to grant appellant’s motion 
for acquittal on that ground. 

(7) None of the alleged misstatements of the appellant 
were in fact material to a decision of the State Depart¬ 
ment to grant or deny the appellant’s application to depart. 
Accordingly, the trial court erred in refusing to grant 
appellant’s motion for acquittal on that ground. 

(8) The trial court erred in admitting certain books 
and records of World Tourists, Inc., and certain testimony. 
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as to what other books and records showed, since this evi¬ 
dence was inadmissible under the hearsay rule. 

(9) The trial court erred in admitting evidence of pre¬ 
vious false statements by the appellant. 

(10) The trial Court erred in refusing to order the 
production of certain records of the State Department bear¬ 
ing on the case. 

SUMMARY OF ARGUMENT 

I. 

The trial court lacked jurisdiction of the offense alleged. 
! The alleged criminal conduct of the appellant, which under 
the statute consisted of knowingly making f^lse statements 
was done entirely in New York City, and hence no juris¬ 
diction existed in the District of Columbia. Under the 
1 doctrine of United States v. Johnson, 323 U. S. 723, policy 
and constitutional considerations require that, wherever 
possible, criminal statutes be construed so as to restrict 
venue to one place and that, the vicinage of the defendant. 
The present statute so construed would restrict jurisdic¬ 
tion to New York City. 


n. 

(a) The appellant was deprived of a fair trial by the 
conduct of government counsel. Government counsel made 
numerous inflammatory and prejudicial statements and 
introduced considerable inflammatory and prejudicial evi¬ 
dence. Government counsel made the chief issue in the 
! case the alleged character of the appellant as an agent of 
the Communist International whose mission in the United 
States was to disrupt and destroy the American economy. 
The continued insistence on this theme by an official rep¬ 
resentative of the government made it impossible for the 
jury to decide the case on its proper issues, i. e., whether 
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or not the appellant had made a false statement with the 
requisite intent. In view of the nature of this theme and 
the continued persistence of Government counsel in em¬ 
phasizing it, no amount of admonition by the trial court 
could successfully have erased the prejudice thereby cre¬ 
ated in the minds of the jury. 

(b) The trial court committed error by failing to re¬ 
quire the government counsel to furnish bills of particu¬ 
lars. Thereafter the trial court failed to confine the 
government attorney to the relevant issues in the case, 
and permitted government counsel to introduce prejudicial 
and inflammatory evidence concerning appellant’s alleged 
activities as an agent of the Communist International in 
foreign countries, and the nature of the Communist Inter¬ 
national. The trial court denied the appellant an oppor¬ 
tunity to meet this evidence, on the ground that such evi¬ 
dence was immaterial and irrelevant, but nevertheless re¬ 
fused to strike this evidence from the record. It thus per¬ 
mitted irrelevant evidence which was inflammatory and 
prejudicial to go to the jury. 

m. 

The trial court erred by refusing to exclude government 
employees as jurors. Government counsel, with the acqui¬ 
escence of the trial court, made the chief issue in the case 
the alleged conduct of the appellant as an agent of the 
Communist International. It was impossible for any one 
charged with such conduct to receive a fair trial from a 
government employee, particularly in view of the Presi¬ 
dential Loyalty Order and current conditions. 


IV. 

The indictment and the questionnaire on which it was 
based were fatally ambiguous. The conviction of the 
appellant for failure to answer these questions as now 
interpreted would accordingly be unconstitutional as a 
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denial of due process under the Fifth Amendment. The 
indictment charges the appellant not with making positive 
false statements, but with failing to give certain informa¬ 
tion. But the questionnaire did not unequivocally call for 
this information. There were no instructions accompany¬ 
ing the questionnaire, and the appellant, at the time of 
making his application had no way of knowing that the 
answers now called for were required. The trial court, 
recognizing this ambiguity, left the issue of what infor¬ 
mation the questionnaire called for to the jury. But this 
did not solve the problem. The appellant was here con¬ 
victed in a criminal prosecution although the standard 
which constituted the criminal conduct was not sufficiently 
defined at the time the act itself was committed. Such a 
conviction, under the principles laid down by the Supreme 
Court and this Court, was a denial of due process. 

V. 

The trial court erred in refusing to take certain issues 
from the jury, although insufficient evidence existed to sup¬ 
port a jury verdict on any of these issues. Since the 
jury verdict, under the instructions given by the trial 
court, could have been bottomed on any of the alleged false 
statements made by the appellant, if insufficient evidence 
existed as to any one of these statements, the jury verdict 
cannot stand. The record indicates that there was insuf¬ 
ficient evidence to support a jury verdict that appellant 
(a) was a member of and affiliated with the Communist 
Party, (b) had used and had been known by the name 
Gerhart, (c) had used and had been known by the name 
Hans Berger, (d) had used and had been known by the 
name Julius Eisman, or (e) resided in the United States 
in the years 1935 and 1936. On this last point, the trial 
court gave erroneous instructions to the jury in charging 
that the wrord “reside” was synonymous with “been.” 
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VI. 

The appellant was not required under the applicable 
regulation to file an application for a permit to depart. 
Hence his application was a nullity, and under the statu¬ 
tory scheme did not furnish a basis for prosecution. 

VII. 

The trial court correctly held that the appellant should 
not be convicted if his alleged false statements had no 
relevance to the decision of the State Department to 
grant or deny the departure permit. But the record con¬ 
clusively shows that these alleged false statements had no 
such relevance. The answers to the questionnaire which 
the Government contends the appellant should have given 
did not, under the applicable regulations, bring the appel¬ 
lant within any of the categories of aliens who would be 
denied a permit to depart. Finally, the State Department, 
having in its possession all of the information which the 
Government contends the appellant concealed, nevertheless 
granted a permit to depart. Indeed, the responsible State 
Department official testified, that with this knowledge in 
his possession, he made an affirmative finding under the 
regulation that it vras in the “interests of the United 
States” to permit the appellant to depart. 

VIII. 

The trial court erred in admitting certain books and 
records and certain testimony as to what other books and 
records showed. This evidence was introduced to show a 
connection between the appellant and the treasurer of the 
Communist Party of the United States. These books and 
records were not identified by the person who kept the 
books and there was no testimony to indicate how the books 
were kept. Under the circumstances this evidence was in¬ 
admissible under the hearsay rule. 
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IX. 

The trial court admitted evidence of previous false 
statements by the appellant. Admission of such evidence 
constituted error, since evidence of other or similar crimes 
are no to be admitted in criminal prosecutions. 

X. 

The trial court rejected the appellant’s request for the 
production of certain State Department records, admit¬ 
tedly relevant, on the ground that such records were con¬ 
fidential. But confidential government records lose their 
confidential character if they are relevant in a criminal 
prosecution brought by the government. Hence, the trial 
court’s ruling denying the appellant’s request was error, 
and the appellant’s conviction in the absence of an oppor¬ 
tunity to present relevant evidence was a denial of due 
process under the Fifth Amendment. 

ARGUMENT 

I. The Trial Court Lacked Jurisdiction, Since the Alleged 
Offense Was Not Committed in the District of Columbia. 

The offense for which the appellant was indicted and 
convicted was that he did “knowingly make false state¬ 
ments in an application for permission to depart from the 
United States, with intent to induce and secure the grant¬ 
ing of such permission for himself” (22 U. S. C. sec. 223). 

The record is clear and undisputed that all physical con¬ 
duct of the appellant in connection with the application for 
permission to depart took place only in, and was com¬ 
pleted in, New York City. He executed the affidavit- 
application in New York, and it was then mailed for him 
in New York (J. A. 572, 777-779). The only nexus with 
the District of Columbia was the address on the envelope 
and its delivery in Washington by the postal authorities. 



13 


Under these circumstances, it is clear under the authori¬ 
ties that jurisdiction of the offense, if any, lies not in the 
District of Columbia but in the Southern District of New 
York. 

The Sixth Amendment to the United States Constitution 
requires crimes to be tried “by an impartial jury of the 
State and district wherein the crime shall have been com¬ 
mitted.” Article III, section 2, clause 3 of the Consti¬ 
tution provides: “The Trial of all Crimes . . . shall be 
held in the State where the said Crimes shall have been 
committed. . . .” The statutory criminal jurisdiction 
of the District Court for the District of Columbia extends 
only to “all crimes and offenses committed within said dis¬ 
trict.” D. C. Code, Title 11, Sec. 306. 

Accordingly, the question is: where was the appellant’s 
crime, if any, committed, and the place of commission is 
the place where the criminal act was done. It is the place 
“where the criminal act is done which determines the juris¬ 
diction,” and “the locus delicti must be determined trom 
the nature of the crime alleged and the location of the act 
or acts constituting it.” United States v. Anderson, 328 
U. S. 699, 703, 705. 

The “nature of the crime alleged” here is the making 
of false statements in a departure application with the 
requisite intent. The “act or acts constituting” this crime 
are, obviously, the acts of making the statements, these 
being the acts of writing the statements, signing the appli¬ 
cation, and, at the most, sending them off. But all these 
acts, in the instant case, took place in New York City. The 
crime, if at all, even if the postal authorities had lost the 
letter in New York, and it had never reached the District 
of Columbia. Hence nothing that happened in the District 
of Columbia was an “act constituting” all or part of the 
crime, and jurisdiction does not lie in the District. 
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A clear-cut holding on the locus of the “making of false 
statements” is in United States ex rel Starr v. Mulligan, 
59 Fed. (2d) 200 (CCA 2d, 1932). This case tested on 
habeas corpus the attempted removal to Washington, D. C. 
from New York of one who had allegedly submitted to the 
Civil Service Commission in Washington, D. C. a false 
affidavit executed in New York. The court held that the 
perjury, which, of course, is the making of false state¬ 
ments under oath, was committed only in New York, where 
the application had been executed, and did not extend to 
the District of Columbia by virtue of the publication of the 
affidavit there. It therefore released the accused on the 
habeas corpus writ from custody under the removal war¬ 
rant. 

In United States v. Noveck, 273 U. S. 202, 206 (1927), 
the Court stated: “The crime of perjury is complete 
when the oath is taken with the necessary intent, although 
the false affidavit is never used.” So here, the crime of 
making the false affidavit-application was complete when 
the instrument was executed with the necessarv intent. 

A recent decision of the Supreme Court is controlling 
of the disposition of this case. 

United States v. Johnson, 323 U. S. 273 (1944) involved 
an information for violation of the Federal Denture Act 
of 1942, 56 Stat. 1087,18 U. S. C. sec. 420 (f) (9) (h), which 
provides that “it shall be unlawful... to use the mails or 
any instrumentality of interstate commerce for the pur¬ 
pose of sending or bringing into ...” a State any denture 
cast by a person not licensed to practice dentistry. The 
defendants had put into the mails in Chicago for delivery 
in Delaware, dentures not cast by a licensed dentist. 

The Court held that the information issued in Delaware 
should be quashed and that jurisdiction was restricted to 
Illinois, because the use of the mails, which was the offense, 
consisted of the deposit in the mails in Chicago, that this 
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was the completed crime, and that such use did not extend 
to the delivery in Delaware by the postal authorities. 

In the instant case, the government’s theory seems to 
be that the ruse of the mails was part of the offense of the 
“making of false statements.” But under the Johnson 
case, even the use of the mails ended, for jurisdictional 
purposes, with the deposit of the application in a New 
York postal box. 

And certainly, if an unlawful use of mails is committed 
only in the district of mailing and not in that of address 
and receipt, a fortiori the making of a false statement to be 
sent through the mails is committed at the place where the 
statement is physically executed, not at its ultimate desti¬ 
nation. 

The Johnson case, furthermore, establishes a rule of pol¬ 
icy and statutory construction to the effect that absent 
compelling legislative expression to the contrary the juris¬ 
diction of a crime must be construed as limited to one dis¬ 
trict only and that the district where the defendant’s own 
physical actions took place (as contrasted to actions of 
postal authorities or others which naturally ensued from 
his conduct). Under this generalized rule, it is clear that 
jurisdiction of the crime in this case is not in the District 
of Columbia. 

To establish this principle and the great reasons which 
underlie it, we cannot do better than to rely on the Court’s 
own words in the Johnson case (at 275-276): 

Aware of the unfairness and hardship to which trial 
in an environment alien to the accused exposes him, 
the Framers wrote into the Constitution that “The 
Trial of all Crimes . . . shall be held in the State 
where the said Crimes shall have been committed ...” 
Article III, Sec. 2, Cl. 3. As though to underscore 
the importance of this safeguard, it was reinforced 
by the provision of the Bill of Rights requiring trial 
“by an impartial jury of the State and District wherein 
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the crime shall have been committed”. Sixth Amend¬ 
ment. By utilizing the doctrine of a continuing offense, 
Congress may, to be sure, provide that the locality of 
a crime shall extend over the whole area through which 
force propelled by an offender operates. Thus, an il¬ 
legal use of the mails or of other instruments of com¬ 
merce may subject the user to prosecution in the dis¬ 
trict where he sent the goods, or in the district of their 
arrival, or in any intervening district. Plainly enough, 
such leeway not only opens the door to needless hard¬ 
ship to an accused by prosecution remote from home 
and from appropriate facilities for defense. It also 
leads to the appearance of abuses, if not to abuses, 
in the selection of what may be deemed a tribunal 
favorable to the prosecution. 

These are matters that touch closely the fair admin¬ 
istration of criminal justice and public confidence in it, 
on which it ultimately rests. These are important 
factors in any consideration of the effective enforce¬ 
ment of the criminal law. They have been adverted 
to, from time to time, by eminent judges; and Con¬ 
gress has not been unmindful of them. Questions of 
venue in criminal cases, therefore, are not merely mat¬ 
ters of formal legal procedure. They raise deep issues 
of public policy in the light of which legislation must 
be construed. If an enactment of Congress equally 
permits the underlying spirit of the constitutional 
concern for trial in the vicinage to be respected rather 
than to be disrespected , construction should go in the 
direction of constitutional policy even though not com¬ 
manded by it. (Emphasis added). 

And again (at 278): 

The large policy back of the constitutional safe¬ 
guards counsels against the unrestricted construction 
for which the Government contends when Congress has 
not commanded it; and no considerations of expedi¬ 
ency require it. Prosecutions of federal crimes are 
under the general supervision of the Attorney General 
of the United States; United States Attorneys do not 
exercise autonomous authority. The vindication of the 
Federal Denture Act therefore does not depend upon 
the willingness of some local United States Attorney to 
prosecute on behalf of a local victim. While it might 
facilitate the Government’s prosecution in a case like 
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this to have its witnesses near the place of trial, there 
must be balanced against the inconvenience of trans¬ 
porting the Government’s witnesses to trial at the 
place of the sender the serious hardship of defending 
prosecutions in places remote from home (including 
the accused’s difficulties, financial, and otherwise, see 
R. S. sec. 878, 28 U. S. C. sec. 656, of marshalling his 
witnesses), as well as the temptation to abuses, already 
referred to, in the administration of criminal justice. 
Inasmuch as the statute permits and does not forbid 
this construction, the judgment below should be af¬ 
firmed. 

And this very case is almost a model illustration of the 
need for the policies enunciated by the Supreme Court in 
the Johnson case. The present case, if any case does, calls 
for the application of these principles. The appellant was 
required to stand trial for five weeks away from home. 
The bulk of the transactions and events testified to at the 
trial occurred in the City of New York. Virtually none 
occurred in the District of Columbia. Substantially all of 
the witnesses who testified for the defense resided in the 
City of New York. Only two of the witnesses for either 
defense or prosecution resided in the District. All of these 
circumstances not only indicate the hardship caused the 
defense by the government’s choice of the place for trial, 
but give fair rise to the inference that the District of 
Columbia was chosen for trial because it was ‘ ‘ deemed a 
tribunal favorable to the prosecution.” 

Certainly these important policy considerations which 
the Supreme Court stated should be a guide in interpreting 
all statutes, should be a guide in the present case, and this 
Court should, in the light of the Johnson case, hold that 
the trial court lacked jurisdiction. 

The trial court in its memorandum opinion rejected 
this contention of the appellant, relying on Reass v. United 
States, 99 F. (2d) 752, and Fuller et al. v. United States, 
110 F. (2d) 815. (J. A. 14-17), United States v. Eisler, 
75 F. Supp. 634, 636, 637. These cases involved different 
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statutes and certainly should not be controlling in view of 
the subsequent decision by the Supreme Court in the John¬ 
son case. The trial court in distinguishing the Johnson 
case, discussed only the facts of that case and ignored 
completely the rationale and basic policy considerations 
laid down in that case, and which, coming from the Supreme 
Court should be controlling. The Supreme Court un¬ 
equivocally stated that where the language permits, a stat¬ 
ute should be construed to require trial in the vicinage. 
It pointed also to the hardship on the defense in standing 
trial away from home, the heavy financial burden in trans¬ 
porting and marshalling witnesses, and the possibilities of 
abuse in permitting the prosecution to select a favorable 
tribunal. 

II. The appellant was substantially prejudiced and de¬ 
prived of a fair trial in violation of the constitutional 
guarantees of the Fifth and Sixth Amendments. The 
trial court erred in denying appellant’s motions for 
a mistrial. 

1 (a) The conduct of Government counsel. 

From the very opening of the trial, Government counsel 
indicated that he believed the chief issue to be presented 
to the jury was the character of the' appellant as an impor¬ 
tant Communist and as an agent of the Communist Inter¬ 
national with designs and aims hostile to the Government 
of the United States. The issues as set out in the indict¬ 
ment, whether the appellant had made certain false state¬ 
ments with the requisite intent were quickly relegated to 
the background and remained in the background throughout 
the entire trial. 

From the opening statement onward the jury was im¬ 
pressed with the character of the appellant as an agent 
of the Communist International serving the interests of the 
Soviet Union in the United States. Thus the opening 
statement was devoted not to a discussion of the issues 
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in the case, but to a critical appraisal of the appellant’s 
life and career as the Government viewed it. In the course 
of this opening statement counsel for the government made 
the following statements: 

(1) the appellant “was a member of the Infantry 
of the Austrian Army, fighting the allies” (J. A. 91); 

(2) about 1920, “he commenced to write for an 
underground illegal newspaper in Germany” (J. A. 
92); 

(3) “after a number of years of activity in the 
Communist Party of Germany, he became engaged in 
a controversy with some other members of the Party 
and as a result of which certain charges were made 
against him, and the powers that be in the Communist 
Party saw fit to call him on the i$at to Moscow, 
Russia,” (J. A. 92); 

(4) “Eisler was sent to China, where he was a 
propagandist, where he was an underground observer 
and where, in fact, he was a spy, sending information, 
as well as articles for publication, back to Moscow, 
Russia” (J. A. 94-95); 

(5) the appellant “was lecturing in Germany at the 
Communist Workers School, in 1931” (J. A. 96); 

(6) the appellant “became a member of the 
Comintern, so-called in Moscow in 1931” (J. A. 96); 

(7) “The Communist Party was operated in those 
days, and perhaps now, from Moscow, Russia . . . the 
principal and governing body of the Communist Party 
was known as the Communist International. It was 
the Communist Party in a grouping of its national 
segments throughout the world. The Comintern was 
made up of representatives, called Comintern reps, in 
short, from the various countries where the Com¬ 
munist Party was active. And in the same organiza¬ 
tion, when the Comintern itself w^as not in full session, 
there were two bureaus or two organizations, made 
up of people who were in the Communist Interna¬ 
tional; and the first one was known as the Executive 
Committee, which sat at times when the entire 
Comintern was not there and couldn’t sit; and there 
was also an organization of the Comintern, a sub¬ 
committee, you might say . . . with tremendous 
authority, in the Communist International” (J. A. 
96-97). ' 
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(8) “The United States might have a representa¬ 
tive to the ruling body of the Communist Party, to the 
Comintern, that is, and he may be an American citi¬ 
zen. He would be a member in the American Com¬ 
munist Party, and he would have membership in the 
Comintern. On the other hand the Comintern might, 
in turn, have a representative from it, from Moscow, 
Russia, to the United States, which is somewhat the op¬ 
posite of what I have just mentioned, except that that 
person need not be a citizen of the United States; he 
need not be from Moscow, Russia. He might, as was 
the instance of Gerhart Eisler himself, be a German 
Communist Party member. And, as a member of the 
Comintern, he was a Comintern representative to the 
United States” (J. A. 99-100). 

(9) “in order to show you the importance of Ger¬ 
hart Eisler even back at that time, in the Communist 
Party, he, as a German Communist Party member, 
was a member of the Anglo-American Commission. 
He, performing the function of one of the Commis¬ 
sioners, was one of the persons who formulated the 
policies of the institute, which in turn determined what 
was to be taught at the institute and how the students 
from the various countries could be instructed” (J. A. 
100 ). 

(10) “These courses were . . . courses in trade 
union strategy, courses in military science, taught by 
officers of the Soviet Union Army; courses in partisan 
fighting; courses in the science of civil war; courses 
in the use of weapons prevalent in the various coun¬ 
tries; courses in the assembling of weapons; and in 
short, thev were termed as professional revolution¬ 
ists.” (J.*A. 102). 

(11) “The two of them [Eisler and Earl Browder] 
collaborated on what they felt were the aims of the 
American Communist Party, as Edwards [Eisler] saw 
fit to bring them up to date from Moscow” (J. A. 104). 

(12) “Eisler told this man he should bring his 
activities, and those of the workers he could control 
in those industries, more directly under the line of 
the Moscow Party” (J. A. 104). 

(13) “in 1934 Eisler travelled with Earl Browder 
to San Francisco, California, and that that was at 
the time of the very famous waterfront strike, which 
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completely crippled shipping on the Pacific Coast. It 
halted the transportation of food, and even disrupted 
the transportation of the mails’’ (J. A. 111). 

(14) “. . . his [Eisler’s] purpose was to be in this 
country and not only to closely affiliate himself with 
the activities of the American Communist Party, but 
to see that they were brought into and kept in line 
with the policies adopted by him and other members 
of the Communist Party of other countries in Moscow, 
Russia, for the operation of the Communist Party in 
this country” (J. A. 112). 

(15) “he [Eisler] was a representative of the 
Comintern and was coming to the United States and 
was going to show the stupid Americans how to run 
the Communist Party in that country” (J. A. 114). 

(16) “his [Eisler’s] real purpose for coming to 
this country . . . was the purpose of disrupting the 
economy of the United States, to further the ends of 
Moscow” (J. A. 114). 

(17) “in 1936 he [Eisler] went to Spain where he 
engaged in the war against Franco . . . that was 
largely a war between Franco and certain forces 
that were recruited in Soviet Russia” (J. A. 130-131). 

(18) “in 1939, in August, before Hitler’s war 
started in Europe by about one month, the French ar¬ 
rested and interned him as a German alien.” (J. A. 
133). 

This by no means complete review of the numerous in¬ 
flammatory statements made by the government’s attorney 
reveals how far afield from the issues the government went 
in its opening statement and the inflammatory nature of 
these remarks. More significantly, it is apparent from 
these excerpts that the inflammatory statements were not 
casual or disconnected remarks. They were all pointed 
to a definite picture and the portrayal of the appellant 
as an agent of the Communist International who had come 
to the United States to further the interests of the Soviet 
Union at the expense of the economy and welfare of this 
country, and that he had at other periods of his life been 
engaged in carrying out that same mission on behalf of 
the Soviet Union in other countries throughout the world. 
It is true that the trial court instructed the jury to ignore 
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certain remarks of Government counsel (J. A. 127-8), but 
ho admonition could successfully erase from the minds of 
the jury the picture created by Government counsel of the 
appellant as an enemy of society and an agent of the 
Soviet government. This Court is as fully aware as coun¬ 
sel of the setting in which this case was tried. The temper 
of the times as portrayed in our daily press is that the 
Soviet Union is the chief enemy of this country. It is not 
for this Court to determine nor for counsel to argue 
whether that prevailing political opinion is justifiable or 
nonjustifiable. But it was the obligation of the trial court 
and of Government counsel to take every effort to see 
that that issue and the prejudice inevitably arising from it 
be excluded from this case. 

Despite the efforts of the trial court to effect this 
purpose, that purpose was not achieved. The tone set 
by Government counsel was continued by the evidence 
introduced into the case. It is impossible to recount all 
the testimony of the witnesses which so violated this prin¬ 
ciple but we will attempt a brief summary. 

In 1926, the appellant worked for the Russian Embassy 
in Germany, giving the Russian Embassy information 
about Germany (J. A. 145-146). Appellant was a repre¬ 
sentative of the Comintern (J. A. 151, 276, 282-3). Testi¬ 
mony was given as to the nature and set-up of the Comin¬ 
tern (J. A. 149-151, 173-179). In 1928, the appellant went 
to Moscow called by the Executive Committee of the Comin¬ 
tern “for a special party’s screening and purging” (J. A. 
151-152). Appellant went to China for the Comintern 
(J. A. 152-153). The appellant advocated that Negroes in 
the cotton and tobacco belt of the United States should 
control the government and had the right to separate from 
the United States (J. A. 160-162, 185). Appellant was 
head of the Comintern (J. A. 165). Government counsel 
himself at one point characterized the Communist Party 
position on Negroes as not “proper, reasonable and realis¬ 
tic” (J. A. 190-192). 


23 


The Communist Party smuggled important documents 
across the Canadian border (J. A. 196-197). At a meeting 
at which appellant and certain Commuist Party representa¬ 
tives were present, documents were tossed into a stove 
(J. A. 205). The appellant advocated organization of 
basic industries in the United States, stating that it was 
essential for the Communist Party to sink its roots in 
basic industry as a necessary prerequisite for seizure of 
power (J. A. 210). The appellant advocated the intensifi¬ 
cation of work among the Negro people and the establish¬ 
ment of a separate Negro government, that work among 
the Negro people was essential for the successful over¬ 
throw of the Government of the United States (J. A. 211). 
Both the Court and Government counsel recognized this 
latter remark as inflammatory (J. A. 212-213). Appellant 
advocated recruitment of Communist Party members 
among young people in C. C. C. camps and among veter¬ 
ans (J. A. 283-285). Appellant was imprisoned in France 
as a spy (J. A. 368). Appellant was in disfavor with the 
Von Papen government and the Schleicher government in 
Germany (J. A. 619). 

Nor was this theme of the appellant as an agent of the 
Communist International neglected by the government in 
its argument to the jury. For example, the government 
argued, over objection, that the appellant “made plans and 
had arranged to come to this country to carry on the 
activities he had started in the Lenin school in Moscow” 
(J. A. 757), although there is no evidence in the record 
to support this argument. 

And at another point in his argument, Government coun¬ 
sel stated that the appellant “is anti-Govemment. It is 
true he was anti-Hitler. It is also just as true he was anti 
the three governmental administrations that preceded Hit¬ 
ler in Germany. When he went to China he went to a China 
where he was anti the Chinese government there. And 
when he went to Spain, he was anti Spanish government 
there. And we say when he came to this country he was 
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anti Government in this country. I think it may well be 
that we should refer to him in that way as anti-Government. 
Occasionally I get some amusement when this case is over 
in the late afternoon just to wonder what Mr. Eisler was 
doing at a time when Stalin and Hitler were scratching 
each other’s backs in 1939,1940, and part of 1941. I wonder 
who he was anti, then. I wonder which one of these under¬ 
ground holes he crawled into at that time” (J. A. 760). 

And Government counsel followed this with the argu¬ 
ment that he had proved that the appellant had come to the 
United States “as a Comintern agent” (J. A. 761). 

In the light of this evidence and this argument, it was 
impossible for the jury to render its verdict on the simple 
issues of whether or not the appellant had made false state¬ 
ments with the requisite intent. The issue that dominated 
and pervaded this trial was the character of the appellant 
as an agent of the Soviet Union, the nature and set up of 
the Communist International and the program of the Com¬ 
munist International and the Communist Party. No amount 
of admonition by the Court could have erased these issues 
from the mind of the jury, or lead them to confine their con¬ 
sideration to the issues in the case. Cf. 53 American Juris¬ 
prudence §506; Frisby v. United States, 35 App. D. C. 513, 
520; Volknor v. United States, 13 F. (2d) 594, 595 (C. C. A. 
6); Towbin v. United States, 93 F. (2d) 861; Latham v. 
United States, 226 Fed. 420; Pharr v. United States, 48 F. 
(2d) 767. 

Moreover, the continued persistence of government coun¬ 
sel in referring to these prejudicial matters, 2 more than 
counter-balanced the effect of any admonition by the trial 
court. Compare Skuy v. United States, 261 Fed. 316 where 
the court said at p. 319: 


2 Government counsel’s view was that it was unfortunate that this 
evidence was prejudicial and inflammatory, but appellant was to blame 
for them in the first place (J. A. 212, 213). 
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The court, when the cross-examination was closed, 
clearly perceived the prejudicial nature of the ques¬ 
tions of the assistant attorney, and immediately in¬ 
structed the jury to disregard them, but the repeated 
suggestions of the failure and bankruptcy by the ques¬ 
tions probably fastened them in the mind of the jury 
too securely to permit of their removal by a few oral 
statements in the midst of a trial, and the disregard 
by the assistant attorney of the ruling of the court on 
these suggestions was a plain invitation to the jury to 
follow his example and likewise disregard it. 

Clearly if government counsel did not understand and 
could not be confined by the trial court’s admonitions and 
instructions to the relevant issues in the case, it is incon¬ 
ceivable that the jury in its consideration of the guilt or 
innocence of the appellant was able to confine itself only to 
relevant matters and ignored the multitude of inflammatory 
and prejudicial statements made by government counsel 
and witnesses for the government. It is significant that 
with respect to some of the more extravagant statements 
made by Government counsel, such as that appellant was a 
spy in China, and was instrumental in crippling shipping 
on the Pacific Coast, and disrupting the transportation 
of the mails, the Government introduced no evidence. But 
the effect on the jury of these opening remarks had already 
been achieved. 

The role of the United States Attorney and his obligation 
to act fairly and impartially was spelled out in the case of 
Berger v. United States, 295 U. S. 78. The Court there said 
at p. 88: 

The United States Attorney is the representative 
not of an ordinary party to a controversy, but of a sov¬ 
ereignty whose obligation to govern impartially is as 
compelling as its obligation to govern at all; and whose 
interest, therefore, in a criminal prosecution is not that 
it shall win a case, but that justice shall be done. As 
such, he is in a peculiar and very definite sense the 
servant of law, the twofold aim of which is that guilt 
shall not escape or innocence suffer . . . while he may 
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strike hard blows, he is not at liberty to strike foul 
ones. It is as much his duty to refrain from improper 
methods calculated to produce a wrongful conviction 
as it is to use every legitimate means to bring about a 
just one. 

It is fair to say that the average jury, in a greater 
or less degree, has confidence that these obligations, 
which so plainly rest upon the prosecuting attorney, 
will be faithfully observed. 

Similarly in Latham v. United States, 226 Fed. 420, the 
Court said at p. 425: 

The prosecuting officer is usually a person of con¬ 
siderable influence in the community, and the fact that 
he represents the government of the United States 
lends weight and importance to his utterances. . . . 
He appears before the jury clothed in official raiment, 
discharging an official duty. 

See also VierecJc v. United States, 318 U. S. 236; Rich¬ 
ardson v. United States, 150 F. (2d) 58; Skuy v. United 
States, 261 Fed. 316; People v. Fishgold, 189 Misc. (N. Y.) 
602,71N. Y. S. 2d. 830. 

Government counsel, in the present case, certainly did not 
live up to this test. Not only did he transgress the bound¬ 
aries in his own remarks to the jury, but also in his exami¬ 
nation of witnesses. The tone of the trial as one going far 
outside the scope of the indictment was set early in the 
Government’s opening statement. It was continued in his 
examination of witnesses and in his closing argument. In 
the view of the government attorney, the issues in the case 
were not those pleaded in the indictment, but instead the is¬ 
sues were the status of the appellant as an important com¬ 
munist and an agent of the Communist International. 
Clearly, this must have been the issue in the minds of the 
jury as well. 

One other instance of prejudicial conduct by Government 
counsel should be mentioned in this connection. In cross- 
examining the appellant, counsel for the Government in¬ 
quired “Do you know how it happens that on that card 
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[application card for air raid warden] it states that yon 
were a naturalized American citizen, in the Supreme Court 
of the state of New York, giving a number which does not 
exist on the docket files”? (J. A. 651-652). The appellant 
replied that he had never heard of this and could not ex¬ 
plain it. Upon redirect, counsel for the appellant asked 
Government counsel for the air raid warden application 
card mentioned by Government counsel (J. A. 683). But 
Government counsel replied that he did not have the card. 
Thus, the Government had left the clear inference with the 
jury that the appellant had deliberately lied in order to be¬ 
come an air raid warden, apparently in order to get pic¬ 
tures of airplanes (J. A. 650), pursuant to a policy of the 
Communist Party of this country to “infiltrate” into the 
organization of air raid wardens. But government counsel 
did not have the evidence upon which this inference was 
based. 

A case in point is People v. Fishgold, 189 Misc. (N. Y.) 
602, 71 N. Y. S. 2d, 830. There the prosecuting attorney 
under the mistaken belief that the defendant had a criminal 
record asked the defendant whether he had previously been 
convicted for forgery and homicide, when the defendant 
had in fact not. The Court there said, in granting a new 
trial: 

While it is unquestionably true that the [defendant] 
denied the commission of the crimes imputed to him by 
these questions, nevertheless it would be absurd to 
suppose for one moment that the jury believed those 
denials. Every jury knows that the prosecuting officer 
occupies an office and possesses powers which enable 
him to obtain the criminal record of any individual, 
whether he be a witness or a party. By incorporating 
the [erroneous] record into his question, the district 
attorney, provided an occasion for the jury’s disbelief 
of the [defendant’s] denials — a disbelief which may 
well have affected the result. 

The Court went on to say that the jury is entitled to, and 
does in fact, put implicit faith in the prosecuting officer and 
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in what he says or implies by his questions. They are fully 
aware of his fact-finding facilities and quite reasonably 
base their deliberations and opinions concerning testimony 
given in response to his questions upon that premise. 

Since what was implied by government counsel’s ques¬ 
tioning in the present case was precisely the crime for 
which appellant was being tried, i.e., making false state¬ 
ments to governmental authorities, the prejudicial effect 
on the jury was even greater than otherwise. 

This case again reemphasizes as did that of Berger v. 
United States, 295 U. S. 78, 88, quoted above, the duty of 
the government attorney to commit no prejudicial error, 
and the obligation of the Court to grant a new trial where 
he oversteps the bounds. We submit that the present case 
is a clear example of such conduct by the government at¬ 
torney and calls for such remedial action by the Court. 

(b) The trial court’s rulings on bills of particulars. 

The trial court erred in its original decision refusing the 
bill of particulars as requested by the appellant (J. A. 5, 21, 
68-72). Although the government furnished some particu¬ 
lars with regard to the use of names as alleged in the indict¬ 
ment, it furnished none of any consequence with regard to 
the allegation that the appellant was a member of and was 
affiliated with the Communist Party (J. A. 11, 68). The 
trial court recognized the inadequacy of its ruling on this 
point (J. A. 303-304). To remedy this inadequacy, the 
trial court indicated that it would limit the prosecution to 
incidents covered by the bills of particulars with regard to 
names (J. A. 303-304). But this in turn permitted the 
prosecution to go into any matter whatsoever by simply 
having a witness state that the appellant used one of the 
alleged aliases in connection with some activity (J. A. 389- 
390). This was particularly flagrant in the case of the 
name Gerhart which was not itself particularized but nev¬ 
ertheless served as a gateway to permit in evidence of va¬ 
rious activities of affiliation which according to the ruling 
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of the trial court would not otherwise have been admissible. 
(J. A. 389-391). 

This ruling was most prejudicial in connection with the 
evidence the prosecution was permitted to introduce con¬ 
cerning the appellant’s activities in foreign countries, 
chiefly Russia, Germany and China. All of this evidence 
was directed at persuading the jury that the appellant was 
an agent of the Communist International, although neither 
from the indictment nor the bill of particulars could it be 
gathered that this would be an issue in the case. The trial 
court itself recognized that this was new matter outside the 
bill of particulars and that the defense could justifiably 
raise a claim of surprise on that score (J. A. 271-272). The 
trial court nevertheless refused to grant the defense motion 
to strike evidence concerning the Communist International 
and that appellant was an agent of the Communist Inter¬ 
national, on the ground that it was not an issue in the case 
(J. A. 521). The trial court subsequently denied motions 
of the defense to take the depositions of witnesses who were 
abroad to meet and refute this evidence (J. A. 589-592, 596, 
597). 

We submit that the trial court’s rulings on these matters 
constituted serious and prejudicial error. If the nature of 
the Communist International and the appellant’s alleged 
connection therewith were not issues in the case, as we con¬ 
tended and the trial court apparently conceded, then all 
evidence on these matters should have been excluded.' But 
not only was the evidence admitted, but, as we have shown 
above, the case was tried by the Government as though the 
status of the appellant as an agent of the Communist In¬ 
ternational was the chief issue in the case dwarfing all 
others, although it was neither pleaded nor set out in the 
bill of particulars. The government stressed this issue both 
in its proof (J. A. 146-153, 158-159, 163-166, 173-179, 182, 
183, 282, 283, 296-299, 662, 682, 683), and in its closing 
argument (J. A. 761,762). 
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The prejudicial effect of such testimony and such argu¬ 
ment cannot be ignored. Since it was outside the indict¬ 
ment and the bill of particulars, it was error to admit it. 
Once having admitted the evidence, it was essential to per¬ 
mit the defense to meet the issue in every way possible. 
The trial court committed further error in denying the de¬ 
fense this opportunity. 

The prejudicial effect of such evidence on the jury cannot 
be exaggerated. Indeed, in its setting, both in view of the 
temper of the times and the specific newspaper articles on 
this very case, nothing more damaging to a defendant can 
be imagined than to identify him as an agent of the Com¬ 
munist International. Indeed, the prejudice arising from 
such an accusation is so deep and pervading, that to permit 
such evidence although not properly an issue in the case, is 
without question a denial of a fair trial. We submit that 
that was in fact the case here. 

in. The Trial Court Erred in Denying the Motion to Ex¬ 
clude All Government Employees Called as Jurors. 

The defense requested that the trial court exclude all 
government employees as jurors (J. A. 74, 83). The trial 
court denied this request (J. A. 84). As a result four gov¬ 
ernment employees sat on the jury which returned a verdict 
of guilty. (J. A. 77,78,80,81,85). 

Although the Supreme Court in United States v. Wood, 
299 U. S. 122, (1936), held that government employment 
would not constitute an automatic disqualification from 
jury duty in an ordinary criminal case, it recognized that 
it might in a “special and exceptional case” (at p. 150). 
The Wood case involved a theft from a privately owned 
store. The interest of the Government in that case was 
solely in its capacity as a law enforcement agency, and the 
Court there rightly said that the interest of a government 
employee in such a case was no different from that of the 
ordinary citizen. 
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But such was not the case in the present trial. Although 
the Court in the Wood case disapproved the holding in 
Crawford v. United States, 212 U. S. 183 (1909), that gov¬ 
ernment employment constituted an automatic disqualifi¬ 
cation from jury duty on the ground that in the ordinary 
case the facts did not warrant such a conclusion, the Court 
did not disapprove the general policy considerations of that 
case. In the Crawford case, the Court said: 

Bias or prejudice is such an elusive condition of the 
mind that it is most difficult, if not impossible to always 
recognize its existence and it might exist in the mind of 
one . . . who was quite positive that he had no bias, 
and said that he was perfectly able to decide the ques¬ 
tion wholly uninfluenced by anything but the evidence, 
(at p. 196) ... It need not be assumed that any cessa¬ 
tion of that employment would actually follow a verdict 
against the government. It is enough that it might 
possibly be the case; and the juror ought not to be per¬ 
mitted to occupy a position of that nature to the possi¬ 
ble injury of a defendant on trial, even though he 
should swear he would not be influenced by his rela¬ 
tions to one of the parties to the suit in giving a ver¬ 
dict (at p. 197). 

Certainly the present case falls squarely within this lan¬ 
guage. Whatever the jurors may have said when ques¬ 
tioned on the voir dire it nevertheless remains clear that no 
government employee could have judged the issues in this 
case free from bias or influence arising from his govern¬ 
ment employment. This problem must be evaluated in the 
light of the situation existing at the time of the trial. The 
President of the United States had recently issued an Exe¬ 
cutive Order setting forth the grounds upon which employ¬ 
ees could be removed from government employment on the 
ground of “disloyalty.” This Executive Order set forth 
as one of the standards: 

Membership in, affiliation with, or sympathetic asso¬ 
ciation with any foreign or domestic organization, as¬ 
sociation, movement, group or combination of persons, 
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designated by the Attorney General as totalitarian, 
fascist, communist, or subversive. . . .* 

Newspaper articles were appearing daily in the press an¬ 
nouncing a drive against ‘* pinks ’ 1 or employees who 
showed “sympathy” with “subversive activities.” Fur¬ 
ther, heads of government departments and agencies as 
well as the immediate superiors of these government em¬ 
ployees were constantly reiterating their adamant hostility 
to Communists or to anyone who exhibited sympathy with 
communists. 

In this setting and with the issues involved in the trial no 
government employee could have acted free from fear or 
bias. This was not a trial involving a theft from private 
industry. Unfortunately the issue was not even one as to 
whether the appellant had made false statements, but as we 
have shown above, became instead a trial of the appellant 
as a “Comintern agent.” For any government employee 
to have voted for acquittal would have been to lay him open 
to the charge of showing sympathy for a Comintern agent. 
Under these circumstances, it was clearly error not to have 
excluded all government employees from the jury. 

IV. The Indictment and the Underlying Questionnaire 
Are Fatally Ambiguous. The Conviction of the Appel¬ 
lant for Failure to Answer These Ambiguous Ques¬ 
tions As Now Interpreted Would Accordingly Be 
Unconstitutional. 

To sustain the conviction of the appellant upon this in¬ 
dictment and upon his alleged failure to answer truthfully 
the questions set out in the indictment and the questionnaire 
(J. A. 778-779) would be a denial of due process of law un¬ 
der the Fifth Amendment. The indictment does not charge 
the appellant with making any positive false statements, 
but with the failure or omission to give certain informa¬ 
tion. To sustain the conviction, therefore, the questions in- 


3 Executive Order 9835 issued March 12, 1947. 
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volved must unambiguously call for the answers which the 
Government contends the appellant should have given. Cf. 
United States v. Gilliland, 312 U. S. 86 ; 4 United States v. 
Zavala, 139 F. (2d) 830.° The questions, on their face, cer¬ 
tainly do not meet this test. Further, no instructions ac¬ 
companied the questionnaire, although practically all other 
Government questionnaires have explicit instructions as to 
the information desired. Accordingly, this case raises the 
Constitutional issue of imposing upon a person a criminal 
penalty for conduct, although the standard which consti¬ 
tutes the criminal conduct was not sufficiently defined at the 
time the act itself was committed. This principle was enun¬ 
ciated by the Supreme Court in Lametta v. New Jersey, 
306 U. S. 451,453. 

No one may be required, at peril of life, liberty, or 
property, to speculate as to the meaning of penal stat¬ 
utes. All are entitled to be informed as to what the 
State commands and forbids. 

And in Cormally v. General Construction Co., 269 U. S. 
385,391, the Court said: 

That the terms of a penal statute creating a new of¬ 
fense must be sufficiently explicit to inform those who 
are subject to it what conduct on their part will render 
them liable to its penalties, is a well-recognized require¬ 
ment, consonant alike with ordinary notions of fair 
play and the settled rules of law. And a statute which 
either forbids or requires the doing of an act in terms 
so vague that men of common intelligence must neces¬ 
sarily guess at its meaning and differ as to its applica¬ 
tion, violates the first essential of due process of law. 

See also United States v. Reese , 92 U. S. 214, United 


4 The Supreme Court, in passing on a similar issue, there said, at p. 
91: “Nor can the statute be deemed to be invalid because of indefinite¬ 
ness. The affidavits and reports required had been sufficiently described 
and the duty enjoined had been adequately defined.” 

5 In this case, a prosecution for making a false statement under 18 
U. S. C. section 80, the defendant had been explicitly told by a customs 
inspector that he was required to reveal his currency, but nevertheless 
failed to do so. 




States v. L. Cohen Grocery Company, 255 U. S. 81; Smith v. 
Cohoes, 283 U. S. 553; Champlin Refining Company v. Cor¬ 
poration Commission, 286 TJ. S. 210; M. Kraus dt Bros. v. 
United States, 327 U. S. 614. 

i The questions in issue here certainly do not meet this 
test. It should be borne in mind that the defendant here is 
not charged with having made any false statement, such as 
“I do not belong to such and such an organization”; “I did 
not use such and such a name.” The contention of the Gov¬ 
ernment is that he failed to list certain names and certain 
organizations. To justify the imposition of a criminal pen¬ 
alty for the failure to furnish such information, the ques¬ 
tions themselves must unequivocally and unambiguously 
call for that information. 

The first question in the indictment is “State the names 
of all organizations, groups, societies, clubs, or associations, 
of which you are or have been a member, or with which you 
are or have been affiliated.” 

This question is completely ambiguous. What is a group, 
a society, or an association? What is an organization? 
During the course of the trial, counsel for the Government 
conceded that the word “organization” probably did not 
include certain political parties, but did include others (J. 
A. 468-469). And the Court itself indicated its belief that 
the question did not call for an answer to every or any 
kind of an organization (J. A. 731). Nor does the ques¬ 
tion indicate whether it requires the listings of organiza¬ 
tions outside the United States as well as within the 
United States. There are no standards established and 
no time limits. Nor does the questionnaire define the 
meaning of the word “affiliated,” a word which the Su¬ 
preme Court in Bridges v. Wixon, 326 U. S. 135, had great 
difficulty in defining. 

The second question set forth in the indictment is “State 
what names you have used or have been known by, before 
and after your arrival in the United States.” 
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The ambiguity in this question was revealed in numerous 
discussions before the Court. Is a pen name a “use” of a 
name? Does signing a name to a check come within the 
phrase “being known by.” (J. A. 753-755). Is one re¬ 
quired to list a nick name one used as a child? Does “be¬ 
fore and after your arrival in the United States,” mean 
during one’s entire lifetime? How far back does a man of 
fifty have to go — to his youth? to his childhood? Numer¬ 
ous similar problems will easily come to mind. 

The vice of the questionnaire is that, by its very ambigu¬ 
ity, it was left for the appellant to speculate or conjecture 
as to what was wanted, under penalty of a criminal prose¬ 
cution if his interpretation, although reasonable, was differ¬ 
ent from the Government’s. 

The trial court left the problem as to what answers the 
questions called for to the jury, but under instructions 
which removed none of the ambiguities in the questions 
themselves. (J. A. 767-769). 6 But the difficulty with this 
position is that it left the determination of the obligation 
of the appellant to be made not at the time he filled out the 
application but after the event. It thus leaves him subject 
to a criminal penalty on the basis of a standard arrived at 
not before the alleged criminal act, but in the trial itself. 
This very point was discussed in the case of United States 
v. Capital Traction Company , 34 App. D. C. 592, which in¬ 
volved a statute making it a crime for a street railway com¬ 
pany to run an insufficient number of cars to accommodate 
persons desiring passage thereon without crowding the 
cars. The Court there said: 

This important element [i.e., the definition of what 
constituted a crowded car] cannot be left to conjecture, 
or to be supplied by either the Court or jury. It is of 
the very essence of the law itself, and without it the 
statute is too indefinite and uncertain to support an in¬ 
formation or indictment (at p. 596) . . . 


c The appellant’s requested instructions on this issue appear at J. A. 
26-32, 41-43. 
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In a criminal statute, the elements constituting the 
offense must be so clearly stated and defined as to rea¬ 
sonably admit of but one construction. Otherwise, 
there would be lack of uniformity in its enforcement. 
The dividing line between what is lawful and unlawful 
cannot be left to conjecture. The citizen cannot be held 
to answer charges based upon penal statutes whose 
mandates are so uncertain that they will reasonably 
admit of different constructions. 

The crime, and the elements constituting it, must be 
so clearly expressed that the ordinary person can in¬ 
telligently choose, in advance, what course it is lawful 
for him to pursue. (at p. 598). 

V. The Evidence Was Insufficient to Support the Verdict. 
The Trial Court Erred in Refusing to Take Certain 
Issues From the Jury. 

The trial court instructed the jury that if it found that 
the appellant had made any one of the alleged false state¬ 
ments, knowing that statement to be false, and with the re¬ 
quisite intent, it should return a verdict of guilty (J. A. 
767). The jury was also told that it must find with regard 
to an alleged false statement that it was one which ‘ 1 would 
when made reasonably induce the granting of the departure 
permit when the statement of the truth would reasonably 
do otherwise”, and further that the ordinary reasonable 
man would consider that the questionnaire called for the 
information. (J. A. 767-769). In other words, the jury 
was instructed to find with regard to any alleged false 
statement (a) that it was false, (b) that the appellant knew 
it to be false, (c) that the appellant made it with the requi¬ 
site intent, (d) that the questionnaire called for an answer 
on the subject, and (e) that the statement would reasonably 
be instrumental in securing the granting of a permit. 

Under the instructions given by the trial court, the jury 
verdict could have been bottomed on any single one of the 
alleged false statements made by the appellant. Thus, if 
the evidence was insufficient to support a verdict of gnilty 
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as to any single one of these statements, the conviction must 
be reversed. Stromberg v. California, 283 U. S. 359. Cf. 
Vierech v. United States, 318 U. S. 236. It is the appel¬ 
lants position that with regard to several of the alleged 
statements set out in the indictment, the evidence was insuf- 
ficient to go to the jury. 

(a) “the defendant had been and was then a member 
of and was affiliated with the Communist Party, as he, the 
defendant, then and there well knew; . . . (J. A. 2). 

Government counsel never introduced any evidence to 
prove or identify any organization known as the Commu¬ 
nist Party. Accordingly, there is no evidence in the record 
which could support a finding in the language of the indict¬ 
ment. 

In his second supplemental bill of particulars, govern¬ 
ment counsel stated that he would prove that the “defend¬ 
ant was a member of the Communist Party in Germany 
from about 1918 to about 1945; that he was, at various times 
from about 1918 to about 1945, affiliated in those countries, 
and also in Moscow, Russia, with the Communist Party or¬ 
ganizations of the countries of Germany, Austria, Russia, 
China and the United States; and that he was affiliated with 
the Communist Party in the United States from about 1928 
to about 1945/’ (J. A. 11). Government counsel, however, 
did not introduce any evidence to indicate what he consid¬ 
ered to be the connection, if any, between the Communist 
parties of these various countries and the Communist Party 
named in the indictment. Nor does the record show what 
relation any alleged affiliation with the Communist Parties 
of China or Russia, for example, bore to the allegation in 
the indictment. Nor was this question ever clarified by the 
Court. The Court gave no instructions to the jury on the 
question, and it was clearly impossible for the jury to have 
rendered an intelligent verdict on this allegation. Was it 
necessary for the jury, in order to return a verdict of guilty, 
to have found that the appellant was affiliated with the 
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Communist Parties of all the countries mentioned in the 
particulars? If so, then the verdict cannot stand, since 
there is clearly no evidence which would support a finding 
that the appellant was a member of or affiliated with the 
Communist Parties of Austria, Russia, or China. Could 
the jury have found him guilty if they found only that he 
was a member of the Communist Party of Germany? But 
the record is clear that the appellant never made any at¬ 
tempt to conceal this, and indeed indicated his relations 
with the Communist Party of Germany clearly enough on 
the application for a departure permit itself. (See answer 
to question No. 7 on application (J. A. 778) and Defend¬ 
ant’s Exhibit No. 67, and testimony J. A. 576-578). Or was 
it necessary for the jury to find that the appellant was a 
member of or affiliated with the Communist Party of the 
United States? If so, the jury was not so told by the trial 
court, and requested instructions to that effect by the de¬ 
fense were denied (Nos. 26 and 27, J. A. 26). 

Thus, it is obvious that the jury could not have reached 
an intelligent verdict on this allegation, and the issue 
should not have been permitted to go to the jury. 

Nor could the evidence support any findings that the ap¬ 
pellant made a knowingly false statement with regard to his 
“affiliation” with any of these parties. Whatever the word 
“affiliation” may mean (the Supreme Court itself experi¬ 
enced grave difficulty in defining the term (Bridges v. 
Wixon, 326 U. S. 135)) knowledge of that meaning could 
not be attributed to the appellant. Certainly, on the evi¬ 
dence presented, the appellant could not have been found 
guilty of a knowingly false statement in his failure to list 
“affiliation” with any organization. The questionnaire it¬ 
self contained no instructions as to the meaning of the 
term. The appellant could not be charged, as a matter of 
law, with the definition set out by the Supreme Court, and 
there is no evidence to indicate that he in fact had that 
knowledge. Nor is it at all possible to determine what the 
jury understood by the term or how they applied it. 
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(b) The appellant had nsed and had been known by 
the name Gerhart. 

To support a verdict of guilty on this allegation, it was 
necessary for the Government to prove not only that the 
appellant had used and had been known by that name, but 
also that the appellant knew that the questionnaire called 
for the disclosure of that name, but nevertheless deliber¬ 
ately withheld it. The evidence in the record will not sup¬ 
port such a finding. It is clear from the record that what¬ 
ever use the appellant may have made of that name, it was 
to him a first name and part of his name Gerhart Eisler. 
The most the Government’s evidence would show (J. A. 143, 
144, 180, 181) is that the appellant on occasion used this 
name alone. The last instance of such use in the record was 
in 1933 (J. A. 186). Certainly, none of this evidence can 
support the finding that the appellant, in September 1945, 
knew that the questionnaire called for the listing of this 
name and nevertheless deliberately withheld it. 

It should also be noted that the Government in its bill of 
particulars with regard to the use of this name stated that 
it would show a general use of the name from 1918 to 1945 
(J. A. 11). The trial court, in passing on the sufficiency of 
this portion of the bill, stated that if the Government failed 
to prove such a general use, the allegation must fall. Cer¬ 
tainly this burden was never met by the Government, since 
it failed not only to prove a general use, but showed no use 
later than 1933. 

(c) The appellant had used and been known by the 
name Hans Berger. 

As with the name, Gerhart, the Government was required 
to prove not only that the appellant had used and been 
known by this name, but in addition, that the appellant 
knew that the questionnaire called for the disclosure of this 
name and nevertheless failed to list it. In support of this 
allegation, the Government introduced the testimony of 
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Louis Budenz who failed completely to link the appellant 
with this name (J. A. 335-347) and certain alleged admis¬ 
sions by the appellant (J. A. 382,409). But in none of these 
admissions did the appellant admit using the name. He 
admitted only that he collaborated with one Joseph Staro¬ 
bin in the preparation of articles which appeared under that 
name. It is clear from the record that the sole participa¬ 
tion of appellant was to give materials and ideas to Staro¬ 
bin, who wrote the articles, and that the name “Hans Ber¬ 
ger’ ’ was chosen by Starobin. If anyone “used” the name 
Hans Berger, it was Starobin who used it, not the appellant. 
And certainly nobody knew the appellant by that name. 
Thus the evidence would clearly not support a verdict that 
the appellant had used and been known by the name Hans 
Berger. 

' But assuming for purposes of argument, that the evi¬ 
dence showed that the appellant did jointly with another 
prepare articles under a pseudonym, there is still no evi¬ 
dence that the appellant knew that the questionnaire called 
for the listing of that name and nevertheless deliberately 
failed to disclose it. Would either of the joint authors of 
the Ellery Queen stories be held to have made a knowingly 
false statement if he failed to list Ellery Queen as his name ? 
Or if he failed to list Barnaby Ross, another pseudonym 
used jointly. Obviously, neither one of these joint authors 
could be said to have used or been known by their joint 
pseudonym. And certainly, in the absence of a clear in¬ 
struction that the listing of such a name was called for in a 
questionnaire, neither could be held to have knowingly made 
a false statement by his failure to list such pseudonym. Yet 
in the present case, the appellant has been found guilty for 
his failure to list as a name which he used and was known 
by, a pen name used by another, and by which the appellant 
was not known. 
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(d) The appellant had used and been known by the 
name Julius Eisman, 

The evidence with regard to this name is undisputed that 
the appellant endorsed this name on checks issued by the 
Joint Anti-Fascist Refugee Committee on behalf of a group 
of refugees from the Spanish War. The name Eisman was 
chosen by this group in memory of a comrade of theirs who 
had died in a concentration camp in France. The appellant 
was designated by this group of refugees to receive this 
money from the Joint Anti-Fascist Refugee Committee on 
their behalf. But the evidence is undisputed that all par¬ 
ties participating in this transaction, the refugees who w;ere 
receiving the money and the Joint Anti-Fascist Refugee 
Committee which made the donations, knew the appellant 
as Gerhart Eisler and not as Julius Eisman (J. A. 310-323, 
612-615). There was further evidence that certain of these 
checks which were cashed were endorsed only with the 
name of Julius Eisman and that under bank procedure, this 
means that a Julius Eisman was either known or made 
known to the bank teller (J. A. 432-435). But only under a 
very strained and unusual interpretation of the words, 

* * used and been known by” could this transaction be found 
to fall within that language. It is common practice for a 
group, corporation or even an individual to authorize an 
agent to endorse the name of the group, corporation or indi¬ 
vidual on checks. Certainly in one sense, the agent uses 
that name, since it is the agent that places the endorsement* 
on the check. Sometimes this may be done by a stamp, 
sometimes by a signature. But certainly in common par¬ 
lance no one considers that the agent uses or is known by 
the name he endorses. The necessity of giving the words 
“used and been known by” a strained and unusual inter¬ 
pretation in connection with the alleged use of the names 
both Eisman and Berger was recognized by the Govern¬ 
ment itself in its request for instructions (J. A. 753-755). 
But the question in the questionnaire should have been 
given its normal meaning, not a strained and unusual one. 
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And by what logic could the appellant be now charged with 
knowledge that the Government would insist on a strained 
and unusual interpretation? There is no evidence to sup¬ 
port the finding that the appellant knew that the question 
was to be interpreted unnaturally, and nevertheless failed 
1 to disclose the name Eisman. But such a finding is neces¬ 
sary to support a verdict of guilt. Nor was there any war¬ 
rant for the jury to give to the simple and clear words 
“used and been knowm by” so bizarre an interpretation. 

(e) The appellant resided in the United States in the 
years 1935 and 1936. 

The undisputed evidence showed that the appellant was 
in the United States from about October of 1935 to about 
April of 1936 (J. A. 268). Although the Government and 
the defense differed as to the purpose of the appellant’s 
visit, both agreed that it was of a temporary nature. The 
trial court instructed the jury, over the objection of the 
appellant, that the jury could find that the appellant re¬ 
sided in the United States if it found that the appellant had 
“been” there (J. A. 768, 775). The trial court, in addition, 
refused the requested instructions that the jury, in de¬ 
termining whether the appellant resided in the United 
States, take into consideration the appellant’s purpose in 
visiting the United States and the length of time of his stay, 
and ruled that the jury could find residence even if the ap¬ 
pellant had stayed only one day in a place. (Requested In¬ 
structions Nos. 73 to 76 and 22(e), J. A. 32-33, 41-42, 755- 
756). 

According to the decided cases, the word residence has 
many meanings according to its use in a particular statute. 
As used in many statutes, it has been interpreted as synony¬ 
mous with domicile. Downs v. Downs, 23 App. D. C. 381, 
388, while in other situations it has been held as a matter of 
statutory interpretation as not synonymous. United States 
v. Curran, 299 Fed. 206, 211. But no judicial authority ex¬ 
ists to support the interpretation of the trial court that 
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residence means merely having “been” in a place for a day. 
United States v. Twelve Ermine Skins, 78 F. Supp. 734. 
Thus Black’s Law Dictionary, (3rd ed. 1933) at p. 1543 de¬ 
fines residence as: 

Living or dwelling in a certain place permanently or 
for a considerable length of time. The place where a 
man makes his home, or where he dwells permanently 
or for an extended period of time . . . (citing cases). 

The difference between a residence and a domicile 
may not be capable of easy definition; but everyone 
can see at least this distinction: A person domiciled in 
one state may, for temporary reasons, such as health, 
reside for one or more years in some other place 
deemed more favorable . . . 

“Residence” means a fixed and permanent abode or 
dwelling-place for the time being as contra-distin¬ 
guished from a mere temporary locality of existence. 

A distinction is recognized between legal and actual 
residence. A person may be a legal resident of one 
place and an actual resident of another. He may abide 
in one State or country without surrendering his legal 
residence in another if he so intends. His legal resi¬ 
dence may be ideal but his actual residence must be 
substantial. 

Similarly the common dictionary meaning given for re¬ 
side is to “dwell permanently or continuously,” and for 
residence the meaning given is “Act or fact of dwelling in 
a place for some time.” Webster’s Collegiate Dictionary 
(5th ed. 1946) at p. 847. See also Brissenden v. Chamber- 
lain, 53 Fed. 307, 310-311 (C. C. D. S. C., 1892). And in 
Carroll v. United States, 133 F. (2d) 690 (C. C. A. 2,1943), 
the Court in construing the word resident stated as 
follows: 

The libellant was not a “resident” of the Southern 
District of New York; his stay there until February 
17, 1942, had been in hospitals and involuntary; and 
thereafter—if any inference at all is permissible—his 
continued sojourn is to be ascribed to his interest in 
the outcome of this suit. Although “residence” gen¬ 
erally implies a less permanent attachment to the 
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And by what logic could the appellant be now charged with 
knowledge that the Government would insist on a strained 
and unusual interpretation? There is no evidence to sup¬ 
port the finding that the appellant knew that the question 
was to be interpreted unnaturally, and nevertheless failed 
to disclose the name Eisman. But such a finding is neces¬ 
sary to support a verdict of guilt. Nor was there any war¬ 
rant for the jury to give to the simple and clear words 
“used and been known by 7 ’ so bizarre an interpretation. 

(e) The appellant resided in the United States in the 
years 1935 and 1936. 

The undisputed evidence showed that the appellant was 
in the United States from about October of 1935 to about 
April of 1936 (J. A. 268). Although the Government and 
the defense differed as to the purpose of the appellant’s 
visit, both agreed that it was of a temporary nature. The 
trial court instructed the jury, over the objection of the 
appellant, that the jury could find that the appellant re¬ 
sided in the United States if it found that the appellant had 
1 “been” there (J. A. 768, 775). The trial court, in addition, 
refused the requested instructions that the jury, in de¬ 
termining whether the appellant resided in the United 
States, take into consideration the appellant’s purpose in 
visiting the United States and the length of time of his stay, 
and ruled that the jury could find residence even if the ap¬ 
pellant had stayed only one day in a place. (Requested In¬ 
structions Nos. 73 to 76 and 22(e), J. A. 32-33, 41-42, 755- 
756). 

According to the decided cases, the word residence has 
many meanings according to its use in a particular statute. 
As used in many statutes, it has been interpreted as synony¬ 
mous with domicile. Downs v. Downs, 23 App. D. C. 381, 
388, while in other situations it has been held as a matter of 
statutory interpretation as not synonymous. United States 
v. Curran, 299 Fed. 206, 211. But no judicial authority ex¬ 
ists to support the interpretation of the trial court that 
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residence means merely having “been” in a place for a day. 
United States v. Twelve Ermine Skins, 78 F. Snpp. 734. 
Thus Black’s Law Dictionary, (3rd ed. 1933) at p. 1543 de¬ 
fines residence as: 

Living or dwelling in a certain place permanently or 
for a considerable length of time. The place where a 
man makes his home, or where he dwells permanently 
or for an extended period of time . . . (citing cases). 

The difference between a residence and a domicile 
may not be capable of easy definition; but everyone 
can see at least this distinction: A person domiciled in 
one state may, for temporary reasons, such as health, 
reside for one or more years in some other place 
deemed more favorable . . . 

“Residence” means a fixed and permanent abode or 
dwelling-place for the time being as contra-distin¬ 
guished from a mere temporary locality of existence. 

A distinction is recognized between legal and actual 
residence. A person may be a legal resident of one 
place and an actual resident of another. He may abide 
in one State or country without surrendering his legal 
residence in another if he so intends. His legal resi¬ 
dence may be ideal but his actual residence must be 
substantial. 

Similarly the common dictionary meaning given for re¬ 
side is to “dwell permanently or continuously,” and for 
residence the meaning given is “Act or fact of dwelling in 
a place for some time.” Webster’s Collegiate Dictionary 
(5th ed. 1946) at p. 847. See also Brissenden v. Chamber- 
lain, 53 Fed. 307, 310-311 (C. C. D. S. C., 1892). And in 
Carroll v. United States, 133 F. (2d) 690 (C. C. A. 2,1943), 
the Court in construing the word resident stated as 
follows: 

The libellant was not a “resident” of the Southern 
District of New York; his stay there until February 
17, 1942, had been in hospitals and involuntary; and 
thereafter—if any inference at all is permissible—his 
continued sojourn is to be ascribed to his interest in 
the outcome of this suit. Although “residence” gen¬ 
erally implies a less permanent attachment to the 
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place than “domicile”, it always demands a con¬ 
nection more permanent than anything which the libel¬ 
lant proved here. 7 

It is thus clear that there is no authority for the inter¬ 
pretation given by the trial court in the present case that 
reside means only “been”. Is is also apparent from the 
questionaire itself, that if the framers of the questionnaire 
had meant to ask “where have you been”, then they 
would have asked that question and would not have asked 
where have you resided. Under the proper interpretation 
of the word “reside” as meaning, although something less 
than domicile, something more than a temporary visit, the 
evidence introduced by the Government was insufficient to 
support a jury finding that the appellant had resided in 
the United States. 

The trial court in its memorandum opinion misstated 
the appellant’s contention as one that the appellant mis¬ 
interpreted the meaning of the term “reside” (J. A. 
50-51), United States v. Eisler, 75 F. Supp. 640, 643. But 
this was not and is not the contention made. The indict¬ 
ment alleges that “in fact the defendant resided in the 
United States in the years 1935 and 1936 for periods of 
time.” (J. A. 2). The contention here made is that the 
prosecution failed to introduce sufficient evidence to sup¬ 
port a verdict on this essential allegation in the indict¬ 
ment. Whether or not the appellant properly or improp¬ 
erly interpreted the meaning of the word reside has no 
bearing on this issue. Whatever the appellant’s under¬ 
standing of the word may have been, it cannot justify the 
prosecution’s failure to prove an essential allegation of 
the indictment, or the trial court’s erroneous instruction 
to the jury that the word “resided” is synonymous with 
“been”. 


7 For a similar ruling see Stathmore v. Miller, 11 F. (2d) 732. 
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VI. The Appellant Was Not Required Under the Regu¬ 
lations to File an Application for a Permit to Depart. 

The regulations issued by the Secretary of State and 
controlling, at the time of appellant’s application in Sep¬ 
tember 1945, the subject of applications by aliens for per¬ 
mits to depart appear in the Federal Register at Volume 
10 pp. 5895 et seq. Section 58-23 headed, Aliens exempted 
from obtaining permits to depart reads as follows (at p. 
5896): 

Aliens of the following classes shall not be re¬ 
quired to obtain permits to depart. . . . 

(c) Aliens who have entered the United States 
with limited-entry certificates and who are departing 
from the port through which they entered and within 
the limits of the period for which they were admitted. 

The undisputed evidence in the record indicates that the 
appellant entered the United States with a limited-entry 
certificate. His status has always been such, that he was 
required to leave the country as soon as the circumstances 
and the Government would permit him to leave. His status 
was that of a person who was in this country for a limited 
purpose. The appellant had a transit visa to stop at this 
country on his way to Mexico. Because the Government 
refused to permit him to complete his trip to Mexico, he 
was required to stay in the United States until some ar¬ 
rangement could be made for him to leave the-country to 
depart for Mexico or somewhere else (J. A. 534-535). 
Thus, the appellant was, within the terms of the regula¬ 
tion, present in the United States for a limited entry 
period, and he wished to depart from the port through 
which he entered and within the limits of the period for 
which he was admitted. 

It is important to note in this connection that the appel¬ 
lant was permitted to enter the country for a 60-day 
period. The Government later extended his stay for addi¬ 
tional 60-day periods, until, without application on the 
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part of the appellant, the Government, to suit its con¬ 
venience, informed the appellant that he could remain in 
this country until permitted to leave. It should also be 
noted that when the appellant was permited to leave Ellis 
Island and come within the continental limits of this coun¬ 
try, he was required to post a bond guaranteeing his de¬ 
parture from the country. The condition of the bond is 
that he leave as soon as feasible by the first available 
steamship. 

Paragraph (f) of this same section lists another cate¬ 
gory of aliens exempted from obtaining permits to depart: 

(f) Aliens ordered deported from the United States. 

It was stipulated by counsel for the Government and the 
appellant, that when the appellant landed at Ellis Island 
in 1941, a special hearing held by a Board of Inqiury 
found that he was deportable and that he would be re¬ 
quired to leave by the first available steamship. The 
appellant was asked whether he wished to appeal that 
order and finding and he replied that he did not. The 
order and finding were never appealed from and are still 
outstanding. Accordingly, the appellant as an alien or¬ 
dered deported was not required to file an application for 
a permit to depart. 

Since the appellant was not required to file an applica¬ 
tion for a permit to depart, in order to depart from the 
country, his application was a mere nullity and cannot fur¬ 
nish the basis for a criminal prosecution. Obviously, the 
purpose of the provision under which the appellant was 
convicted was to safeguard the statutory scheme making 
permission of the State Department a prerequisite to de¬ 
parture, and to prevent its abuse by the making of false 
statements. But clearly such a provision can have no 
application to one who, in any event, did not need such 
permission in order to depart. 
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VII. None of the Alleged Misstatements of the Appellant 
Were in Fact Material to a Decision of the State 
Department to Grant or Deny the Application to 
Depart. 

(a) The answers to the questionaire which the Gov¬ 
ernment contends the appellant should have given did not, 
under the applicable regulations, bring the appellant within 
any of the categories of aliens who would be denied a 
permit to depart. 

The applicable regulations were promulgated pursuant 
to a Presidential Proclamation 8 that empowered the Sec¬ 
retary of State to issue regulations governing the depar¬ 
ture of aliens. Under the proclamation, the Secretary of 
State was empowered to declare the circumstances under 
which the departure of any alien would be prejudicial to 
the interests of the United States. The applicable regu¬ 
lation § 58.25 appears at 10 Federal Register 5897: 

Classes of aliens not entitled to depart. The de¬ 
parture of an alien who is within one or more of 
the following categories shall be deemed to be preju¬ 
dicial to the interests of the United States. . . . 

(a) Any alien who is in possession of, and in 
whose care (sic) there is evidence that he is likely 
to disclose to unauthorized persons, information con¬ 
cerning the plans, preparations, equipment, or estab¬ 
lishments for the national defense of, or the prosecu¬ 
tion of the war by, the United States or any of its 
Allies; 

(b) Any alien departing from the United States 
for the purpose of engaging in, or who is likely to 
engage in, activities designed or likely to obstruct, im¬ 
pede, retard, delay or counteract the effectiveness of 
the national defense of the tJnited States or the 
measures adopted by the United States in the public 
interest or for the defense of any other country; 

(c) Any alien departing from the United States 
for the purpose of engaging in, or who is likely to 


8 Presidential Proclamation No. 2523, 55 Stat. 1696. 
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engage in, activities which would obstruct, impede, 
retard, delay, or counteract the effectiveness of any 
plans made or steps taken by any country cooperating 
with the United States in the prosecution of the war; 

(d) Any alien departing from the United States 
for any country for the purpose of organizing or 
directing, in or from such country, any rebellion, 
insurrection or violent uprising in or against the 
United States, or of waging war against the United 
States, or of destroying sources of supplies or material 
vital to the national defense of the United States or to 
the effectiveness of the measures adopted by the 
United States for the defense of any other country; 

(e) Any alien who is a fugitive from justice on 
account of an offense punishable in the United States; 

(f) Any alien whose presence in the United States 
is needed as a witness in, or as a party to, any crimi¬ 
nal case pending in a court or which is under official 
investigation. . . . 

(g) Any alien who is registered, or who is sub¬ 
ject to registration, for training or service in the 
armed forces of the United States and who shall not 
have obtained the consent of his local draft board or 
an appropriate officer of the Selective Service System 
to depart from the United States. 

The Government went exhaustively not only into the 
alleged false answers of the appellant but also into the 
appellant’s background generally. Nevertheless, if all of 
the evidence introduced by the Government were taken to 
be true, it would not have placed the appellant within any 
of the categories of aliens who should be denied exit per¬ 
mits. Although this is clear from the language of the 
regulations themselves, the action taken by the State 
Department makes it even clearer. 

(b) The State Department, having in its possession 
all of the information which the Government contends the 
appellant concealed, nevertheless granted a permit to de¬ 
part. 

It is thus clear from the language of the regulation 
itself, that the information which the appellant allegedly 
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concealed from the State Department would not have 
placed the appellant in any of the categories of aliens 
which would be denied permission to depart. But it is also 
clear from the actions of the State Department itself. 

It is clear from the record that the FBI had full knowl¬ 
edge of the activities of the appellant (J. A. 717-718) 
and this information was passed along to the State De¬ 
partment (J. A. 541, 543-544). Yet despite posesssion 
of this information the State Department granted per¬ 
mission to depart (J. A. 780, 783). Ira P. Meyer, divi¬ 
sional assistant, Visa Division, State Department, testified 
further that all requirements were waived with regard to 
the appellant, and that he, Meyer, on behalf of the State 
Department made a formal finding, pursuant to §58.30 
of the regulations, 10 Federal Register 5897, that it was 
in the “interests of the United States” to permit the 
appellant to depart (J. A. 539, 547). In commenting on 
this issue the trial court stated in its memorandum opin¬ 
ion, United States v. Eisler, 75 F. Supp. 640, 645: 

There can hardly be any doubt that, when the notice 
[Defendant’s Exhibit 62, J. A. 783] was sent to the 
defendant, which was tantamount to an approval of 
the application, the Department of State had sub¬ 
stantially all, if not all, of the critical information 
which the defendant is charged with having concealed. 
(J. A. 54). 

Since the State Department, with full knowledge of the 
facts allegedly concealed by the appellant, nevertheless 
granted a permit to depart and found that the appellant’s 
departure was “in the interests of the United States”, the 
Government cannot now contend that the concealment of 
these facts were material, or that the departure of the 
appellant would have been prejudicial to “the interests of 
the United States.” 

In considering this contention the trial court stated that 
although “the State Department was the authority to de- 
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termine whether or not the defendant should be permitted 
to depart the United States”, it was nevertheless “not the 
1 final authority to determine whether such concealments 
! would reasonably induce the granting of the departure per¬ 
mit”, but this latter question must be determined by the 
jury (J. A. 55), United States v. Eisler, 75 F. Supp. 640, 
645. But it is obvious that this was not and could not 
have been a jury question. It was clearly a question for 
the State Department to determine, and it was error for 
the trial court to have ruled that the jury could substitute 
its judgment for that of the State Department. But con¬ 
ceding for purposes of argument that this issue was prop¬ 
erly a jury question, there is no evidence in the record to 
1 support the jury verdict. The record is conclusive that 
the alleged concealments were irrelevant to the State 
Department’s granting of the departure permit, and there 
is not a shred of evidence to indicate that they might or 
could have been relevant. Under these circumstances, the 
jury verdict cannot stand. 

VIII. The Trial Court Erred in Admitting Certain Books 
and Records of World Tourists, Inc., and Certain 
Testimony as to What Other Books and Records 
Showed. 

The trial court permitted over objection the introduction 
of certain books and records of World Tourists although 
they were not identified by the person who kept the books 
and there was no testimony to indicate how the books were 
kept (J. A. 241-250). The trial court also permitted wit- 
1 ness Ashley Johnson Nicholas to testify as to what other 
! books and records, no longer in existence, showed (J. A. 
251-261). This was clearly error. Books and records are 
hearsay and cannot be admitted in evidence unless iden¬ 
tified and corrobrated by the party -who made the entries. 
Chaffee v. United States , 85 U. S. 716. See also United 
States v. Feiriberg, 140 F. (2d) 592 (C. C. A. 2, 1944), 
where the Court stated at p. 596: “Corporate books of 
account are not competent against a stranger merely 


51 


because they are the books of the company whose dealings 
they purport to record.” 9 

None of the safeguards normally attending the introduc¬ 
tion of books and records were present in this case. No 
one testified that they were kept in the regular course of 
business, no one testified as to their accuracy; there was 
no opportunity to cross-examine as to the accuracy and 
significance of the entries. Indeed, some of the records 
introduced were obviously incorrect and could not be ex¬ 
plained by the witness purporting to identify them (J. A. 
263-264). 

This hearsay w T as doubly compounded when the witness 
was permitted to testify as to his recollection with regard 
to what other records showed. There is certainly no rule 
of law which can justify the admission of evidence of this 
character. The trial court admitted the testimony on the 
ground that it w r as secondary evidence and the best evi¬ 
dence had been destroyed. But this rule does not justify 
the admission of hearsay. Although secondary evidence 
can be admitted where the best evidence has been de¬ 
stroyed, the secondary evidence must itself meet the hear¬ 
say test. In the present case, the books and records would 
have been subject to the hearsay objection. The recol¬ 
lection of the witness here was not an independent recollec¬ 
tion of the transaction testified to, but only a recollection 
of what the books and records showed. It was thus double 
hearsay and clearly should have been excluded. 


® Compare Rule 514(1) of the American Law Institute's Model Code 
of Evidence which reads as follows: 

A writing offered as a memorandum of or record of an act, event or 
condition is admissible as tending to prove the occurrence of the act 
or event or the existence of the condition if the judge finds that it 
was made in the regular course of a business and that it was the 
regular course of that business for one with personal knowledge of 
such an act, event or condition to make such a memorandum or rec¬ 
ord or to transmit information thereof to be included in such a 
memorandum or record, and for the memorandum or record to be 
made at or about the time of the act, event or condition or within a 
reasonable time thereafter. 

Although this rule greatly relaxed the old rule, it still insists on safe¬ 
guards which were not observed in this case, since there was here no 
evidence to indicate the manner in which the books were kept. 
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This evidence was introduced to show a connection be¬ 
tween the appellant and the treasurer of the Communist 
Party of the United States (J. A. 266) and thus was 
clearly prejudicial. 

IX. The Trial Court Erred in Admitting Evidence of 
Previous False Statements by the Appellant. 

The trial court admitted evidence that the appellant had 
made a previous false statement to the immigration author¬ 
ities in 1941 (J. A. 373-374). The trial court also admitted 
over objection an application filed in 1942 (J. A. 522) and 
questioning concerning alleged false statements in said 
application (J. A. 632-634). The law is clear that in a 
criminal prosecution, evidence of other and similar crimes 
or alleged crimes are not admissible. Kempe v. United 
States, 151 F. (2d) 680 (C. C. A. 8,1945). 

The trial court justified the admission of the first item, 
on the ground that the appellant by admitting that he 
made a false statement when he denied he was a member 
of the German Communist Party, thereby admitted that 
he was a member of the German Communist Party (J. A. 
51). But this was not a disputed fact in the case, the 
appellant had already stated in an affidavit that he was 
and had been a member of the German Communist Party. 
The evidence was unnecessary, therefore, in support of 
the Government’s case, and was clearly introduced only 
for its prejudicial effect to show that the appellant had 
made a previous false statement, and in violation of the 
general rule that evidence of previous crimes may not be 
admissible. 

The second item of evidence was admitted on the theory 
that it related generally to appellant’s efforts to leave 
the country. But this is hardly sufficient ground on which 
to base an exception to the basic and salutary rule that 
evidence of previous crimes may not be admitted. Accord¬ 
ingly, it was error to admit the evidence in each case. 
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X. The Trial Court Erred in Refusing to Order the Pro¬ 
duction of Certain Records of the State Department 
Bearing on the Case. 

The trial court rejected the appellant’s request that a 
State Department official be required to produce certain 
reports from the Federal Bureau of Investigation to the 
State Department relating to the appellant. The trial 
court denied this request on the ground of the confidential 
nature of these reports, although conceding their rele¬ 
vance (J. A. 525-528, 589). 

This ruling was clearly error. This issue was discussed 
in the case of United States v. Andolschek, 142 F. (2d) 503, 
and the Court there said at p. 506: 

While we must accept it as lawful for a department 
of the government to suppress documents, even when 
they will help determine controversies between third 
persons, we cannot agree that this should include their 
suppression in a criminal prosecution, founded upon 
those very dealings to which the documents relate, and 
whose criminality they will, or may, tend to excul¬ 
pate. . . . We cannot, of course know, as the record 
stands, how prejudicial the exclusions may have been, 
but that uncertainty alone requires a new trial. 10 

Clearly, in the present case the appellant was being pros¬ 
ecuted in connection with dealings to which the documents 
sought to be produced related. They were admittedly 
relevant; their contents would have had an important 
bearing on an issue which the trial court submitted to the 
jury, i. e., the relevance of the appellant’s alleged false 
statements to the decision of the State Department to 
grant or deny the permit to depart. (J. A. 587, 588). 
Further, under the rule of the Andolschek case, the failure 
to produce these records alone requires a new trial, since 
this Court cannot in the absence of the records requested 
determine “how prejudicial the exclusions may have 


10 Accord: United States v. Beekman, 155 F. (2d) 580: United States 
V. Grayson , 166 F. (2d) 863. 
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been.” Indeed, the prosecution and conviction of the 
appellant while denying to the appellant the right to pre¬ 
sent relevant evidence in the possession of the Govern¬ 
ment and which the Government deliberately withholds, is 
a denial to the appellant of his opportunity to defend 
himself, and a deprivation of due process under the Fifth 
Amendment. 


CONCLUSION 

For all of the reasons set forth in this brief, it is sub¬ 
mitted that the judgment of conviction should be reversed 
and the indictment dismissed. 

David Rein, 

Abraham J. Isserman, 

Carol King, 

Joseph Forer, 

Attorneys for Appellant. 
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APPENDIX “A” 

Statutes and Regulations 

(a) U. S. C. Title 22, Sec. 223: 

§ 223. War-time restrictions generally. 

When the United States is at war or during the 
existence of the national emergency proclaimed by the 
the President on May 27, 1941, or as to aliens when¬ 
ever there exists a state of war between, or among, two 
or more states, and the President shall find that the 
interests of the United States require that restrictions 
and prohibitions in addition to those provided other¬ 
wise than by sections 223-226b of this title be imposed 
upon the departure of persons from and their entry 
into the United States, and shall make public procla¬ 
mation thereof, it shall, until otherwise ordered by the 
President or Congress, be unlawful. As amended June 
21, 1941, c. 210, § 1, 55 Stat. 252. 

(a) For any alien to depart from or enter or 
attempt to depart from or enter the United States 
except under such reasonable rules, regulations, and 
orders, and subject to such limitations and exceptions 
as the President shall prescribe; 

• * • • 


(c) For any person knowingly to make any false 
statement in an application for permission to depart 
from or enter the United States with intent to induce 
or secure the granting of such permission either for 
himself or for another; 

* * * # 

(b) Presidential Proclamation 2523, November 15, 
1941; 55 Stat. 1696. 

Control of Persons Entering and Leaving 
the United States 

By the President of the United States of America 
A Proclamation 

# # * • 
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(2) No alien shall depart from or attempt to 
depart from the United States unless he is in posses¬ 
sion of a valid permit to depart issued by the Secre¬ 
tary of State or by an officer designated by the Sec¬ 
retary of State for such purpose, or unless he is ex¬ 
empted from obtaining a permit, in accordance with 
rules and regulations which the Secretary of State, 
with the concurrence of the Attorney General, is hereby 
authorized to prescribe in execution of the rules, regu¬ 
lations and orders herein prescribed; nor shall any 
alien depart from or attempt to depart from the 
United States at any place other than a port of de¬ 
parture designated by the Attorney General or by the 
Commissioner of Immigration and Naturalization or 
by an appropriate permit issuing authority designated 
by the Secretary of State. 

No alien shall be permitted to depart from the 
United States if it appears to the satisfaction of the 
Secretary of State that such departure would be 
prejudicial to the interests of the United States as 
provided in the rules and regulations hereinbefore 
authorized to be prescribed by the Secretary of State, 
with the concurrence of the Attorney General. 

• • • • 

(c) State Department Departmental Regulation No. 8, 

10 Fed. Reg. 5895 to 5898. 

§ 58.23 Aliens exempted from obtaining permits to 
depart. Aliens of the following classes shall not be 
required to obtain permits to depart: 

* • • • 

(c) Aliens who have entered the United States 
with limited-entry certificates and who are departing 
from the port through which they entered and within 
the limits of the period for which they were ad¬ 
mitted: . . . 


• • • • 

(f) Aliens ordered deported from the United 
States. . . . 


57 


§58.25 Classes of aliens not entitled to depart. 
The departure of an alien who is within one or more 
of the following categories shall be deemed to be 
prejudicial to the interests of the United States, for 
the purposes of §§ 58.21 to 58.32, inclusive: 

(a) Any alien who is in possession of, and in 
whose care (sic) there is evidence that he is likely 
to disclose to unauthorized persons, information con¬ 
cerning, the plans, preparations, equipment, or estab¬ 
lishments for the national defense of, or the prosecu¬ 
tion of the war by, the United States or any of its 
Allies; 

(b) Any alien departing from the United States 
for the purpose of engaging in, or who is likely to 
engage in activities designed or likely to obstruct, 
impede, retard, delay, or counteract the effectiveness 
of the national defense of the United States or the 
measures adopted by the United States in the public 
interest or for the defense of any other country; 

(c) Any alien departing from the United States 
for the purpose of engaging in, or who is likely to 
engage in, activities which would obstruct, impede, 
retard, delay, or counteract the effectiveness of any 
plans made or steps taken by any country cooperating 
with the United States in the prosecution of the war; 

(d) Any alien departing from the United States 
for any country for the purpose of organizing or 
directing, in or from such country, any rebellion, in¬ 
surrection or violent uprising in or against the United 
States, or of waging war against the United States, 
or of destroying sources of supplies or material vital 
to the national defense of the United States or to the 
effectiveness of the measures adopted by the United 
States for the defense of any other country; 

(e) Any alien who is a fugitive from justice on 
account of an offense punishable in the United States; 

(f) Any alien whose presence in the United States 
is needed as a witness in, or as a party to, any crimi¬ 
nal case pending in a court or which is under official 
investigation: Provided, That any alien who is a 
witness in, or party to, a criminal-court proceeding 
may be permitted to depart with the consent of the 
appropriate prosecuting authority, unless such alien 
is otherwise prohibited from departing under §§ 58.21 
to 58.32, inclusive; 
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(g) Any alien who is registered, who is subject 
to registration, for training or service in the armed 
forces of the United States and who shall not have 
obtained the consent of his local draft board or an 
appropriate officer of the Selective Service System to 
depart from the United States. 

• • • • 

§ 58.30 Departure permitted in special cases, (a) 
Notwithstanding the provisions of §§58.21 to 58.32, in¬ 
clusive, the Secretary of State may in his discretion 
authorize the issuance of a permit to depart to any 
alien, or may allow any alien to depart without such 
permit if he deems such action to be in the interests 
of the United States: . . . 

§58.31 Applications for permits to depart. Any 
alien in whose case a permit to depart is required, 
desiring to depart from the United States, shall apply 
to the Secretary of State, or to such officer as may 
be designated, for a permit to depart from the United 
States as follows: 

(a) Blank application forms for permits to depart 
may be obtained from the Visa Division, Department 
of State, Washington, D. C., or from an office of the 
Immigration and Naturalization Service, or from a 
permit-issuing authority in the outlying possessions 
of the United States. Applications should be mailed 
at least 30 days before the date of intended departure 
in order that any delay in departure may be avoided: 
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VIII. Records of World Tourists, Inc., and testimony as to their 

books were properly admitted_ 

IX. Evidence of certain previous false statements was properly 

admitted....... 

X. It was not error to deny production of certain records of the 

State Department.. 

Conclusion______ 
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®ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 9813 

Gerhart Eisler, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 1 

Appellant Gerhart Eisler arrived in the United States at the 
port of New York under his own name on June 13,1941, travel¬ 
ing with a transit certificate stamped on American Service 
Form No. 257 by the American Consul at Marseilles, France, 
which paper authorized him to make application to pass 
through American territory in transit to Mexico (J. A. 534). 

At a hearing of a Board of Special Inquiry held on June 
15, 1941, at Ellis Island, appellant was found to be “deport¬ 
able,” but was advised that he would be permitted to depart 
by steamship at the first opportunity. Several days later 
this permission was revoked. About August 8, 1941, he was 
released on $500 bond. He has not been permitted to leave 
the country (J. A. 534, 535). 


1 Inasmuch as appellant raises, among other points, questions as to the 
sufficiency of the evidence and as to its prejudicial and inflammatory 
nature, it is deemed advisable for the sake of continuity to set out fully 
in this part of the brief most of the facts necessary to discuss those and 
the other points. 


( 1 ) 


2 


In January 1942 appellant filed with the State Department 
Alien Departure Permit Application No. 1138, to depart to 
Mexico (Govt. Ex. 8). 2 This application was denied and ap¬ 
pellant was so advised by State Department letter dated March 
27,1942, (Deft. Ex. 63) (J. A. 557). 

On September 5, 1945, appellant filled out and executed in 
New York City the Alien Departure Permit Application which 
is the subject matter of the instant indictment and prosecution. 
Appellant caused it to be mailed from New York City to the 
State Department in Washington D. C., (J. A. 7, 8, 572), 
where it was received and filed in the Visa Division on Sep¬ 
tember 7, 1945, and was given docket number 22154 3 (J. A. 
139,140). This application was to depart to Berlin, Germany. 

Unfavorable action was taken on this application by the 
State Department on October 5, 1945, when a stop order was 
placed against appellant’s possible departure 4 (J. A. 560). 
The State Department did not notify appellant of this stop 
order (J. A. 542, 543, 546). In accordance with the general 
practice this application was considered abandoned after six 
months (J. A. 549,550). 

On July 9, 1946, appellant wrote to the State Department 
that he had obtained a visa to travel to U. S. S. R. on a Russian 
boat, and requested an exit permit for himself and his wife 
(J. A. 563. Deft. Ex. 58, reproduced at J. A. 780). The re¬ 
quirement of filing a formal application for this requested de¬ 
parture was waived by the State Department (J. A. 539, 546, 
547,567), and this letter itself was considered to be an applica¬ 
tion (J. A. 538, 539). Upon receiving from appellant infor¬ 
mation as to the boat and intended date of departure, by 
appellant’s letter of October 10, 1946, 5 (J. A. 553, 554, 565), 
favorable action was taken and it was arranged with the Immi¬ 
gration authorities that appellant and his wife would be per¬ 
mitted to depart on October 14, 1946, on S. S. Kazma Minin 
to U. S. S. R. (J. A. 554,565-567). Approval of this departure 

*In this appUcation appellant failed fully to answer in the same way 
the same questions that he failed to answer in the instant appUcation. 
Both were Form AD-1 (J. A. 565-557). 

* Govt. Ex. 1, reproduced at J. A. 777-779. 

4 Deft. Ex. 60, reproduced at J. A. 782. 

* Deft. Ex. 66, reproduced at J. A. 784. 
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was noted on appellant’s letters of July 9, 1946, and October 
10,1946 (J. A. 780, 784). This permission to depart was can¬ 
celled by the State Department before the boat sailed (J. A. 
582,583). 

On April 14, 1947, appellant was indicted in the District 
Court of the United States for the District of Columbia for 
making false statements in the Alien Departure Permit Appli¬ 
cation of September 5,1945. The first two counts were drawn 
under 18 U. S. C. 80, and were dismissed by the trial court upon 
appellant’s motions. U. S. v. Eisler, 75 Fed. Supp. 634, 637, 
(reprinted at J. A. 13). The third count, upon which trial 
was had, was drawn under 22 U. S. C. 223 and read as follows: 

Count I 

***** 

(A) the defendant answered the following question: 

“23. State the names of all organizations, groups, so¬ 
cieties, clubs, or associations of which you are or have 
been a member, or with which you are or have been 
affiliated,” by writing “None,” whereas in fact the de¬ 
fendant had been and was then a member of and was 
affiliated with the Communist Party, as he, the defend¬ 
ant, then and there well knew; 

(B) the defendant answered the following question: 

“18. State what names you have used, or have been 

known by, before and after you arrived in the United 
States,” by writing only the words “Gerhart Eisler,” 
whereas in fact the defendant had used and had been 
known by the names “Gerhart” (cm* otherwise similarly 
spelled), “Edwards,” “Brown,” “Samuel Liptzen,” 
“Hans Berger,” and “Julius Eisman” (or “Eiseman”), 
as he, the defendant, then and there well knew; 

(C) the defendant answered the following question: 

“7. Where have you resided, what has been your 

occupation, and who have been your employers, if any, 
during the past 10 years?” by stating as places of resi¬ 
dence only “Austria, France, Spain, since 1941 USA,” 



4 


whereas in fact the defendant resided in the United 
States in the years 1935 and 1936 for periods of time 
which were “during the past 10 years” within the mean¬ 
ing of said question, as he, the defendant, then and 

there well knew; # * *. 

# # * # * 


Count III 

The grand jury further charges: 

On or about September 5, 1945, the United States 
being at war and the President having found that the in¬ 
terests of the United States required that restrictions 
and prohibitions in addition to those provided otherwise 
than by Sections 223-226b, Title 22, U. S. Code, be im¬ 
posed upon the departure of persons from the United 
States, and having made public proclamation thereof 
(Proclamation No. 2523, 55 Stat. 1696), the defendant, 
Gerhart Eisler, being an alien, did, within the District 
of Columbia, and in accordance with said Proclamation 
No. 2523, file with the Secretary of State of the United 
States an application for an “Alien Departure Permit,” 
numbered 22154. 

In said application defendant made statements as 
set out in (A), (B), and (C) of Count I hereof, which 
were false in the respects set out in those parts of that 
Count. 

Whereby the defendant did, on or about September 5, 
1945, within the District of Columbia, knowingly make 
false statements in an application for permission to de¬ 
part from the United States, with intent to induce and 
secure the granting of such permission for himself, in 
violation of Sec. 223, Title 22, U. S. Code. 

Appellant filed motions to dismiss the indictment on several 
grounds (J. A. 5). The motion to dismiss for lack of juris¬ 
diction in this District was denied. The motions to dismiss 
Counts I and II were granted. The motion to dismiss for 
failure to state facts sufficient to constitute an offense was 
denied. U. S. v. Eisler, supra. 
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Appellant’s motion to transfer the proceedings to another 
jursidiction was denied. U. S. v. Eisler, supra. 

Appellant’s motions for bills of particulars were granted in 
part and denied in part. U. S. v. Eisler, supra. 

Appellee filed a Bill of Particulars and three supplemental 
bills of particulars. The matter contained in all of these bills 
is fully set out in the Second Supplemental Bill of Particulars 
(J. A. 10-12) and the Third Supplemental Bill of Particulars 
(J. A. 13). 

Selection of jurors was commenced on July 14,1947, and the 
jury was sworn on July 15, 1947 (J. A. 62, 85), over the ob¬ 
jection of appellant to any government employee serving on 
the jury (J. A. 83). Four government employees served on 
the jury (J. A. 77,78,80,81,85). 

The following evidence was adduced at the trial, in addi¬ 
tion to the facts given hereinabove on pages 1, 2, and 3 imme¬ 
diately preceding the reference to the indictment on page 3; 

Appellant was bom in Leipzig, Germany, in 1897 (J. A. 139, 
778). 

His sister, witness Elf ride Eisler Pleuchot (Ruth Fischer), 
was a charter member and one of the founders of the Com¬ 
munist Party in Vienna, Austria, in 1918. Upon returning 
to Vienna from the Austrian Army in 1918 and until about 
1920, appellant was an organizer of the Austrian Communist 
Party and wrote and made speeches for the Party (J. A. 141, 
142). He was known as Gerhart or Gerhart Eisler in the 
Austrian Communist Party (J. A. 141-143). 

In 1919 Ruth Fischer went to Berlin and joined the Com¬ 
munist Party of Germany, having given up membership in 
the Communist Party of Austria (J. A. 143). 

About 1920 or 1921 appellant went to Berlin, Germany, 
where he joined the German Communist Party and was an 
organizer and wrote for the Red Flag. He was known by 
the party name of Gerhart to the other communists in Ger¬ 
many and other countries® (J. A. 143, 144). In 1923, 1924, 

* Although the third question at J. A. 144 reads, as it does in the T. R, 
"In what other countries was he known by the name of Gerhart Eisler?", 
the context seems dearly to indicate that the question acutally asked re¬ 
lated to the name Gerhart and not Gerhart Eisler. At least it was so 
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and 1926 he was a member of the regional board of the Berlin 
Communist organization (J. A. 144, 145). He wrote for the 
Communist Daily of Berlin and was organizer for various un¬ 
derground organizations of the Party in Berlin (J. A. 145). 
In 1926 he worked for the Russian Embassy in Berlin, obtain¬ 
ing information about Germany (J. A. 145, 146). 

On several occasions between 1920 and 1926 appellant went 
to Moscow in connection with Communist Party activities 
and was in consultation with the Executive Committee of the 
Communist International (E. C. C. I.) (J. A. 146). In par¬ 
ticular, in 1923 in Moscow he saw Stalin, Trotsky, Bakeharin 
and Radeak (J. A. 147). 

In the period 1919-1926 the Communist International (also 
known as the Comintern) was an association of all Communist 
Parties of the world. Five World Congresses were held in 
that period and they elected the E. C. C. I. composed of repre¬ 
sentatives of the various Communist Parties throughout the 
world. Through the E. C. C. I. the Comintern operated 
between Congresses. The E. C. C. I. elected a Presidium and 
the latter had a Secretariat constantly in operation (J. A. 149- 
151). 

Witness Ruth Fischer was a member of the E. C. C. I. elected 
at the 5th World Congress in Moscow in 1924, and was in Mos¬ 
cow 14 times from 1919-1926, and observed the workings of the 
E. C. C. If It worked directly with the Politburo of the Com¬ 
munist Party and with the central committees of the various 
Communist Parties throughout the world, directing the policy, 
selecting the agencies to carry the policy out and “sending 
agents abroad for bringing the decisions of the Comintern to 
the affiliated organizations” (J. A. 150). The representatives 
from the Communist International to the particular brother 
organizations in the countries where the Communist Party 
was active were called Comintern representatives (J. A. 151). 

understood by government counsel, appellant’s counsel and the Court, as 
seen by the objection made by Mr. Isserman with regard to Yugoslavia. 
Inclusion of the word “Eisler” is hereby suggested as an error of the 
reporter. The question was answered in the affirmative as to Russia, 
Austria, Yugoslavia and Prance. (Yugoslavia was stricken.) 
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In the fall of 1928 appellant went to Moscow, called there 
by the E. C. C. I. (J. A. 151,152). 

Around the end of 1930 appellant was in China. * He was 
there with the Communist International, according to his own 
statement made to Ruth Fischer in Paris in 1933 (J. A. 152). 

In 1931, at the Lenin Institute 7 in Moscow at a meeting of 
the Anglo-American Secretariat, 8 which was a subdivision of 
the Communist International, appellant led a discussion on 
the self-determination of the black belt of Negroes, running 
from North Carolina to Louisiana, and gave a lecture urging 
control of this area by the Negroes and the right to separate 
from the United States if they chose (J. A. 157-162,184,185). 
At the time, appellant was a member of the Anglo-American 
Secretariat and was in charge of this work. He was also a 
member of the Comintern (J. A. 165). Witness Charles H. 
White and others voiced objection to this program to the Anglo- 
American Section of the Comintern (J. A. 166). 

Appellant also spoke on the general problems of the Ameri¬ 
can Communist Party and on the political nature of a fac¬ 
tional situation which had arisen in the American students’ 
group (J. A. 182). With reference to witness William O. 
Nowell, appellant “said specifically that Cooper was in both 
the—my alias was Cooper there—that he was an enemy of 
the Party and of the Negro people and of the Comintern; and 
thjat I had to be handled in some way or other to break my 
stubborn resistance against the party line” (J. A. 183). 

The Anglo-America Commission, of which appellant was a 
member, received from the American students reports from 
the various districts. 9 Appellant and also the American repre¬ 
sentative Clarence Hathaway (J. A. 176, 180) were present 
at such a meeting in Moscow in 1931 (J. A. 180). 

7 The Lenin Institute was a training school of the Comintern. The 
Comintern, through the central committees of the various countries, se¬ 
lected the students. The policies of the Institute were formulated and 
carried out by the Comintern, which supervised the students politically and 
otherwise (J. A. 178). 

* Undoubtedly the Anglo-American Commission. 

* A district is the largest geographical subdivision of the Communist Party 
within a particular country. The organization of the Communist Party 
nationally and internationally is described at J. A. 173-179. 
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In 1931 at the Lenin Institute appellant was known as 
Gerhart by Nowell and others (J. A. 181, 188, 189). Nowell 
did not know him in Moscow as Eisler 10 (J. A. 181). 

Appellant also used the name Edwards at the school in 1931 
and 1932. The students were told to use that name for ap¬ 
pellant to prevent him being exposed, and he was introduced 
at meetings as Edwards (J. A. 181,182,187-189). 

In 1933 in Paris, in the apartment of their brother, Hans 
Eisler, appellant told Ruth Fischer that he had come from 
Moscow where he was an agent of the Communist Interna¬ 
tional, and that he was then going to the United States to 
represent the Communist International (J. A. 152, 153). He 
told his sister, “I go to the United States to change the policy 
of the American Communist Party fundamentally. The 
American Communists are behaving like idiots, and when I 
will be over there and run the Party, I will change this policy 
completely.” (J. A. 705). a 

In 1933 witness Manning Johnson, who was district organizer 
of the Communist Party for western New York State, living in 
Buffalo, received a coded message that an important person 
named Brown would meet with leading comrades and to ar¬ 
range the meeting (J. A. 194,195). There came to the meet¬ 
ing at Johnson’s home, Earl Browder, national secretary of 
the Communist Party, two leading Canadian Communists 
named Tim Buck and Carr, and Brown, who is appellant (J. A. 
196). Browder introduced Johnson to appellant and to the 
Canadians. The latter congratulated Johnson on his success 
in smuggling important documents across the Canadian bor¬ 
der through the cooperation of a customs inspector. Then ap¬ 
pellant said he had heard that Johnson was a splendid comrade 
(J. A. 197, 199). About 15 minutes after the meeting began 
the police arrived and asked if they were numbers racketeers. 
Browder said they were not, that they were setting up a branch 
office of an insurance organization, the International Workers 


“ Nowell never knew appellant’s name was Eisler until he saw appel¬ 
lant’s picture in the paper in 1946 (J. A. 186,187). 

“ This quoted statement was offered in rebuttal of appellant’s testimony at 
the trial, that his purpose in coming to the United States at that time was to 
obtain aid in lighting Hitler (J. A. 616,671, 673). 
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Order. Browder had IWO literature in his briefcase and 
showed it to the police who thereupon departed (J. A. 203, 
204). Some other documents these persons had in their pos¬ 
session when the police came were hastily tossed into the stove 
(J. A. 205). 

In the latter part of 1933, appellant appeared at the Com¬ 
munist Party headquarters in Detroit, Michigan. Nowell was 
then director of education (“agitation and propaganda”) (J. 
A. 185, 186). He greeted appellant as Gerhart. Appellant 
told Nowell not to refer to him as Gerhart because he was mak¬ 
ing a tour of the districts and didn’t want the rank and file to 
know. He said “Brown” would be all right (J. A. 180). 

In the summer of 1933 in Cleveland, Ohio, witness Kom- 
feder, in charge of the Communist Party’s labor union activities 
in Ohio and Kentucky (J. A. 271, 273), met appellant as Ed¬ 
wards 12 at the home of a party member in Cleveland, Ohio. 
Appellant expressed his dissatisfaction with the slowness of the 
Party in organizing in a number of important industries such 
as the Fisher Body plant, the rubber plants in Akron, the auto¬ 
mobile accessory plants in Cleveland, the White Motor Truck 
and the Republic Steel plants. Appellant insisted that Kom- 
feder call meetings of both morning and afternoon shifts in the 
Fisher Body plant to organize them into groups for the purpose 
of organizing unions in those plants (J. A. 277, 278). Under 
appellant’s instructions two shift meetings were called by 
Komfeder, but they were not successful, for lack of attendance 
(J. A. 278, 279). Komfeder informed appellant of this (J. A. 
279). 

Komfeder again met appellant in 1933 as Edwards, at the 
home of one A. Landy, a party member (J. A. 280, 281). In 
the presence of appellant, Landy told Komfeder appellant was 
a representative of the Communist International (J. A. 282). 
Komfeder discussed the Trade Union Unity League, which 
was organized through the Communist Party and was operat¬ 
ing in several industries and was intended to embrace all indus¬ 
tries (J. A. 280). Appellant wanted to concentrate especially 

" Komfeder had numerous contacts with appellant in 1983 and 1934 and 
knew him only as Edwards. Komfeder did not know appellant’s name to 
be Eisler until 1947 (J. A. 296). 
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on the automobile industry and the rubber plants in Akron, 
because he considered them of primary importance in the entire 
scheme of the party policy (J. A. 280). Appellant also men¬ 
tioned the importance of organizing in the steel industry, but 
said that would be more difficult (J. A. 281). When Komf eder 
stated that the automobile industry, accessory plants and oth¬ 
ers could be organized in several years, and that Firestone and 
the other Akron rubber plants would require special handling 
with organizers concentrated there for a period of time, appel¬ 
lant said the job would have to be speeded up (J. A. 281). 
Appellant also said that the Party in Ohio must recruit several 
hundred young people for the Civilian Conservation Corps 
camps in order to win over to the Party’s policies the young 
people in the camps (J. A. 283). 

During this same period in Cleveland, appellant also told 
Kornfeder that the Party must organize a committee for activi¬ 
ties among the veterans (J. A. 285). 

In the late summer of 1933 appellant, using the name Ed¬ 
wards, spoke at a meeting of the National Committee of the 
Communist Party in New York City, speaking just before 
Browder made his summary of the discussions (J. A. 205,206). 
He spoke at other meetings of the National Committee and 
of the Political Bureau, mostly in the Finnish Hall at 126th 
Street and 5th Avenue, New York City. In 1933 and 1934 
Johnson attended 7 or 8 meetings of these organizations at 
which appellant was present (J. A. 206). During that period 
Johnson knew him as Edwards (J. A. 206). Johnson left the 
Communist Party in 1939 and did not know appellant as Eisler 
(J. A. 206). 

In the first meeting referred to by Johnson, appellant ad¬ 
vocated the development of the work within the unions of 
the American Federation of Labor, the organization of the 
basic industries, particularly mining, steel, railroads and marine, 
stating that it was essential for the Party to sink its roots in 
the basic industries as a necessary requisite for the seizure of 
power in the United States (J. A. 209,210). 

In the fall of 1933 Johnson and Kornfeder heard appellant 
deliver as a speech, at a meeting of the National Committee 
of the Communist Party in New York City, an article contained 
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in “The Communist,” “A Magazine of the Theory and Prac¬ 
tice of Marxism—Leninism, Published Monthly by the Com¬ 
munist Party of the United States of America,” issue of No¬ 
vember 1933, entitled “For An Intensive Struggle Against Right 
Opportunism, by E. Edwards (Speech at 17th Central Com¬ 
mittee Meeting, C. P., U. S. A., October 14-15, 1933)” (J. A. 
219-224, 285-287). 

Appellant was in Cleveland in early 1934 and told a meeting 
of leading party members that the Party must speed up activ¬ 
ities in the labor union field, particularly in the American Fed¬ 
eration of Labor, and that the Young Communist League must 
become more active. Komfeder was present and replied that 
in the Ohio area the main activities should be among unorgan¬ 
ized workers in the big industries in preference to infiltration 
into the American Federation of Labor. Appellant disagreed 
and told Komfeder his stand did not conform to the policy of 
the Communist International (J. A. 287, 288). At this same 
meeting appellant presented a slate of delegates to be elected 
at the then forthcoming district convention of the Commu¬ 
nist Party of Ohio (J. A. 287). 

Appellant appeared at the national party convention at 
Cleveland in May 1934. He came to Komfeder, who was an 
Ohio district delegate, and said that if Komfeder spoke at 
the convention in opposition to the Party’s labor union policies 
it would have very serious consequences for Komfeder (J. A. 

288) . After Komfeder requested the platform committee for 
one-half hour’s time for a speech on Party policy in the labor 
union field, appellant told Komfeder he would only get 5 
minutes and warned him not to take the floor at all (J. A. 288, 

289) . Komfeder made his speech and appellant was present 
(J. A. 289, 290). 

This national convention was for the purpose of electing 
members of the Central Committee (later known as the Nac¬ 
tional Committee), which was the governing body of the Com¬ 
munist Party in America (J. A. 292, 294). About two weeks 
before this convention a slate of candidates for the National 
Committee was selected (J. A. 291). At the convention ap¬ 
pellant told Komfeder that this time he saw to it that the in¬ 
coming Central Committee would be composed of members 
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of the Party who will act in unanimity (J. A. 294). All of 
this slate were elected (J. A. 299). 

In August 1934 appellant met with Komfeder in a park in 
New York City. Appellant asked Komfeder to make a writ¬ 
ten statement for publication in the Communist Party news¬ 
papers, repudiating Komfeder’s eriticism of the Party’s labor 
union policies made by Komfeder at the convention. Appel¬ 
lant told Komfeder that if he did not do so, he would be ex¬ 
pelled from the Party. Komfeder refused. Within a month 
Komfeder was expelled from the Communist Party (J. A. 
294,295). 

In the spring of 1934 Johnson attended a meeting of the 
National Committee where appellant spoke of the intensifi¬ 
cation of the work of the Communist Party among the colored 
people of the nation, with particular emphasis on work in the 
South, stating that this area should be unified (J. A. 211). 

In the summer of 1934 Johnson attended a meeting of the 
National Committee at the Finnish Hall when appellant spoke 
of the necessity of intensifying the work of the Communist 
Party in all of the basic industries and in the trade-unions, 
and on the preparation of the Party for the impending crisis 
(J. A. 215,216). 

Johnson attended other such meetings held in a hall on 
the lower east side of New York City and in the Hotel Diplo¬ 
mat (J. A. 216-218). 

Jn the fall of 1934 Johnson attended a meeting of the Na¬ 
tional Committee in the Hotel Diplomat at which appellant 
criticized the leading Communists, stating that the important 
thing was the quality of the Party and not its size (J. A. 
218,219). 

On August 30, 1934, Leon Josephson, then a member of 
the Communist Party, filled out an application for a passport 15 
in the name of Samuel Liptzen 14 and swore before a State 

n Govt. Ex. 3. The passport thus applied for was issued August 31, 1934 
(J. A. 243). It bore number 144959 (J. A. 227). 

14 Samuel Liptzen testified that he is a member of the Communist Party, 
having joined in 1921; that in 1933 or 1934 his house was burglarized and 
his naturalization papers were taken; that he does not know appellant or 
Leon Josephson; and that he has not had a passport, has not applied for 
one nor for passage, and has not traveled out of the country since 1917 
(J. A. 237, 238). 
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Department official in New York City that he had known the 
applicant, who was appellant, for 19 years. Appellant, whom 
he had met one hour before, provided Josephson with the 
naturalization papers of Liptzen and photographs of himself 
(appellant). In swearing as identifying witness, Josephson 
signed the name Bernard Hirshfield, the latter being his 
mother’s maiden name (J. A. 227-234). 

A manifest of the Immigration and Naturalization Service, 
United States Department of Justice, showed that a Samuel 
Liptzen sailed tourist class from New York to Cherbourg on 
S. S. Berengaria on June 19, 1935. An incoming manifest 
showed that a Samuel Liptzen arrived at New York, tourist 
class, from Cherbourg on S. S. Berengaria on October 30,1935, 
using passport No. 144959 (J. A. 268, 269). Another manifest 
showed that a Samuel Liptzen sailed tourist class from New 
York to Le Havre on S. S. lie de France on April 23,1936 (J. A. 
268,269). 

Records of World Tourists, Inc., of New York City (Govt. 
Ex. 4), show travel arrangements made for a Samuel liptzen 
to sail tourist class from New York on S. S. Berengaria on June 
19, 1935, to cost $147.86. On one of these papers there was 
the notation “Blake” beside printed “Address,” and in the top 
right corner was written “Charge it.” On another paper of this 
group was “Blake” in parenthesis after “Received from: Name, 
Samuel Liptzen” (J. A. 241, 244-247). Other records (Govt. 
Ex. 5) show travel arrangements for Liptzen to sail tourist class 
from New York to Le Havre on S. S. lie de France on April 23, 
1936, to cost $144.47. There was on one of these papers the 

partially illegible notation “c/a of Blake, send-” (J. A. 

241, 248-250). A man’s photograph was attached to each set 
of papers (J. A. 244, 248, 250). An examination of the ledger 
and cash books of World Tourists for that period showed that 
these two trips were charged to the “A. Blake” account, to 
which account were charged many other incidents of travel by 
other persons. The individual travel papers of those other 
persons had notations on them either “Blake” or “Wiener” 
(J. A. 260-262). 

Blake, also known as Wiener, was Treasurer of the Commu¬ 
nist Party of the United States in 1935 and 1936 (J. A. 266). 
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In late November or early December 1935, at an editorial 
board meeting of the Daily Worker in New York City, presided 
over by Clarence Hathaway, editor-in-chief, appellant entered 
and said “Before we do anything else, we have to consider the 
case of Comrade Hathaway.” Louis Budenz, who was pres¬ 
ent, testified as follows about this incident: 

Then Mr. Eisler stated that Hathaway was not per¬ 
forming his functions properly, either technically or 
politically, as editor of the Daily Worker; that he had 
no understanding of the people’s front policy; that he 
put his face in the paper instead of making the paper 
itself presentable; he put his face in the paper too 
frequently and was too concerned about matters of that 
kind; that it made the speaker vomit sometimes when he 
thought about Hathaway’s activities and the seriousness 
of the present situation; * * * that Hathaway 
at that time was too inclined to let other possible 
members of the people’s front have their weaknesses 
overlooked, specifically John L. Lewis; that the idea of 
the people’s front was that there should be gathered 
together those organizations with whom the Commu¬ 
nists should cooperate, but the Communists should 
never forget that they were to be the dynamic forces 
in the people’s front and the vanguard in the people’s 
front; that Hathaway’s policies, politically and techni¬ 
cally, were not emphasizing this position of the Com¬ 
munists sufficiently (J. A. 329,330). 

No one made reply and the meeting was adjourned (J. A. 
329). Appellant spoke at two other editorial board meetings 
early in 1936 on the policy to be pursued by the Party and the 
paper, and at one meeting again criticized Hathaway and also 
the then managing editor (J. A. 331, 332). Budenz had three 
or four conversations personally with appellant in which these 
subjects, including Hathaway, were discussed by appellant (J. 
A. 330-334). During this period Budenz knew appellant only 
as Edwards (J. A. 334,335). 

Budenz formally became managing editor of the Daily 
Worker in 1941 or 1942, having been in supervisory charge 
since 1940 (J. A. 327). On September 7, 1941, the Sunday 
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Worker started publishing articles signed by Hans Berger (T. 
R. 1401,1404,1410), and the Daily Worker started publishing 
them on January 17, 1942 (T. R. 1411, 1421). Budenz per¬ 
sonally received ten or twelve and saw two or three more. 
Ninety per cent of the articles were brought to the Daily 
Worker offices by Jack Stachel, who was representative of the 
Executive Committee x>f the National Committee to the Daily 
Worker. Stachel delivered other Hans Berger articles to Alan 
Max, associate managing editor (J. A. 327), with whom Budenz 
rotated in duties as managing editor for night and day (J. A. 
335,336). Felix Kusman, with the Joint Anti-Fascist Refugee 
Committee, brought one to Budenz and delivered one to 
Stachel (J. A. 336). Starobin came to the Daily Worker in 
the latter part of 1942 as associate foreign editor, becoming 
foreign editor about a year later (J. A. 340). The Daily 
Worker received Hans Berger articles before Starobin came to 
the paper (J. A. 343). Some of the Hans Berger articles were 
handed by Stachel to Starobin at board meetings (J. A. 337). 
The arrival of the Hans Berger articles would be announced 
by Stachel at the morning editorial board meetings (J. A. 352, 
356), at which Starobin would almost always be present (J. A. 
355). At at least three or four such board meetings Stachel 
handed the articles to Starobin, telling him to take care of the 
articles (J. A. 357). Budenz saw Starobin hand Stachel Hans 
Berger articles (J. A. 353, 356, 357), but these were always re¬ 
written articles and were never an original Hans Berger article. 
The Hans Berger articles arrived in typewritten form with 
some slight corrections and with the signature of Hans Berger 
in ink (J. A. 335), which signature Budenz got to know (J. A. 
337, 351). They required some few changes in grammar and 
structure but were never changed in meaning or substance 
(J. A. 338). Budenz corrected two or three himself, and was 
asked to correct three more, but these were withdrawn after 
Budenz had partly corrected them. These three came together, 
and were on the current German situation. They were with¬ 
drawn from Budenz by Stachel (J. A. 339-342). One reason 
for the corrections was that all the articles Budenz handled 
were written in German idiom which had to be straightened 
out (J. A. 343). Stachel was paid regularly for the Hans 
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Berger articles by William Browder, business manager of the 
Daily Worker and brother of Earl Browder, who would give 
Stachel an envelope marked “Hans Berger”. These envelopes 
contained no more than $15 each time. That would be paid 
to Stachel irregularly, several times a month, William Browder 
getting it from the business office (J. A. 344,345). 

About six to ten articles were written* in the magazine “The 
Communist” by Hans Berger (J. A. 349,350). In the Novem¬ 
ber 1942 issue, an article by Hans Berger was one of a group of 
three, the others being written by Earl Browder, general secre¬ 
tary of the Communist Party and editor of “The Communist,” 
and by V. J. Jerome, associate editor (J. A. 350). 

In 1942 appellant was introduced to Helen R. Bryan, execu¬ 
tive secretary of the Joint Anti-Fascist Refugee Committee, 
by a representative of the American Committee to Save Refu¬ 
gees (J. A. 306, 307). Pursuant to an office voucher, which 
could be made out by Miss Bryan, Dr. Barsky, Dr. Bradley 
or Kusman, the bookkeeper of the Joint Anti-Fascist Refugee 
Committee made payments of relief funds by cash or check to 
appellant (J. A. 308-310). Miss Bryan produced at the trial 
49 vouchers dated from April 14, 1942, to March 1, 1946, for 
payments to “Julius Eisman,” totalling over $6,100“ J. A. 

313) . Checks for the ten, payments in 1942 had been lost but 
the cancelled checks for the other years were produced 18 (J. A. 

314) . The checks were given to appellant who then endorsed 
on the back “Julius Eisman” (J. A. 310). When cash was on 
hand in the office, the bookkeeper cashed these checks for ap- 


“ On cross-examination by appellant. Miss Bryan testified that the money 
paid by the Joint Anti-Fascist Refugee Committee to appellant, under the 
name of Julius Eisman, was for the relief of a group of some 17 refugees 
from a concentration camp in France, who had fought together in Spain, 
who were stranded here because they could not proceed to Mexico (J. A. 
319 - 322 ); and that the money was paid to appellant as trustee of the 
group (J. A. 323) and was paid in the name of Julius Eisman because no 
individual in the group wanted to receive this money in his own name 
(J. A. 321, 323). 

* Govt. Exs. 15-A to 15-PP were offered by the Government and admitted 
in evidence. Exs. 15-QQ to 15-WW were after the instant application 
of Sept. 5, 1915, and were not offered by the Government (J. A. 315), but 
were offered by appellant during the Government’s case and were admitted 
in evidence (J. A. 324). Each single exhibit in this series consisted of the 
voucher and check (where the latter still existed) (J. A. 315). 
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pellant, and, when it was not available, Miss Bryan testified, 
the bookkeeper went with him to the bank and the checks 
were cashed there (J. A. 310); but of such latter transactions 
at the bank Miss Bryan said she had no personal knowledge 
(J. A. 313). 

In the Manufacturers Trust Co. of New York in 1943-1045 
(J. A. 419), in order to cash a check, a person had to endorse 
it (J. A. 421), and must have been known actually to be that 
final endorser (J. A. 421), or must have been identified by 
some kind of official record (J. A. 422). Checks, Govt. Ex. 
15-JJ, dated February 1,1945, for $150, and Govt. Ex. 15-00, 1T 
dated June 22, 1945, for $150, were cashed at Manufacturers 
Trust Co. by someone who was known to the teller as Julius 
Eisman or who showed such identification (J. A. 430-435). 

On July 19, 1946, appellant was interviewed by the Federal 
Bureau of Investigation in New York City. Appellant stated 
that he joined the Communist Party in Germany about 1922 
and wrote pamphlets for left-wing publications (J. A. 359). 
From 1922-1929 appellant stated he was mostly in Germany, 
with trips to France, Russia, and China, the latter in 1929 (J. A. 
359). He said he went to Russia in 1929 to see how the Com¬ 
munist Party system was being worked there, and to confer 
with Soviet officials (J. A. 361). In China he said that he 
was journalist for left-wing publications in Germany (J. A. 
363). Appellant admitted that he denied to the Immigration 
authorities, at the time of his entry into this country in June 
1941, that he was a member of the Communist Party and that 
he was in sympathy with the Communist Party cause. He did 
this, he said, because he was fleeing for his life to escape Fascism 
and was seeking refuge in any country where he could find 
haven (J. A. 373). Appellant denied to the F. B. I., in that 
interview in 1946, that he was a member of the American Com¬ 
munist Party but said that he had followed its activities (J. A. 
373-375). Appellant also told the F. B. I. that he had met 
Earl Browder on several occasions (J. A. 377). 

In a speech in December 1946, in New York City, appellant 
said he wanted to inform the Rankin Committee that he never 
denied being a Communist (J. A. 382). 


” This check is mistakenly referred to in the T. R. and the J. A. as Br. 
15-QQ. It is actually Ex. 15-00. 
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In this same speech appellant said that he gave Starobin 
material for the Daily Worker and that Starobin wrote articles 
using the pen name Hans Berger (J. A. 382). Appellant stated 
that Starobin used the name of another so as to be fair about 
it and not take credit for something not really his (J. A. 382). 

On March 31, *1947, at a hearing before an Alien Enemy 
Hearing Board in New York City (J. A. 383), appellant testi¬ 
fied that he joined the Communist Party in Germany and 
became a member of its district committee about 1926 (J. A. 
387) and that he went to Moscow in 1928 where he conferred 
with Communist Party officers at their request (J. A. 387, 388, 
393). He said he used the party name Gerhart in Germany 
and in Moscow (J. A. 390) and in writing for certain publica¬ 
tions (J. A. 391, 437, 438). Appellant further testified that 
after going to Moscow he spent 18 months in China where his 
expenses were paid by the German Communist Party (J. A. 
391, 439, 440). He worked as correspondent for certain Ger¬ 
man papers and also conferred with Chinese Communists in¬ 
dividually and in small groups, as it was too dangerous to do 
otherwise (J. A. 392). He would assist individual Commu¬ 
nists there to achieve what they were attempting to do at 
the time (J. A. 392). Appellant also testified that in late 

1930 and early 1931 he served on several commissions in Mos¬ 
cow, one being the Anglo-American Commission which con¬ 
sidered Communist Party problems and policy in the United 
States, England and Canada (J. A. 393). He stated that in 

1931 and 1932 in Moscow he used the names Gerhart and 
Gerhart Eisler (J. A. 397, 436). Appellant testified that in 
late 1933 or early 1934 he used the name Edwards in the United 
States, that he used it nowhere else and used it here only seldom. 

He said he did not live under that name and that it was 
used in introductions (J. A. 397). He said he again used the 
name Edwards after he returned to the United States in the 
fall of 1935 and until his departure in the spring of 1936 (J. A. 
398). Appellant testified that he used the naturalization pa¬ 
pers of Samuel Liptzen and obtained a passport in that name; 
that he went to World Tourists and asked for transportation 
(J. A. 399,443); and that he returned to this country as Lipt¬ 
zen in the fall of 1935 after travelling on the passport in France, 
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Germany, Sweden, Czechoslovakia and Austria (J. A. 399,404, 
449). He said that his first trip to this country was paid few* 
by the German Communist Party and that his two trips out of 
this country in June 1935 and April 1936 were paid for by the 
American Communist Party (J. A. 400). Appellant testified 
that in the period 1933-1936 in this country he had been to the 
Communist Party Headquarters in New York City (J. A. 417), 
and that he met American Communists Earl Browder, Jack 
Stachel and William Wiener (J. A. 400). Others mentioned 
by appellant were Alexander Bittleman, Steve Nelson and 
Leon Josephson (J. A. 401-403); and that he possibly met Tim 
Buck and some Canadian Communist officials here also during 
that period (J. A. 401-403,444,445). While here in the period 
1933-1936, appellant said he received communications from 
abroad in a guarded manner about developments in Germany 
(J. A. 418). Appellant testified that he came to the United 
States in 1933-1936 to enlist maximum financial aid for those 
fighting Hitler, to create maximum propaganda and sympathy 
for that fight, and to obtain an American passport for use in 
Europe (J. A. 403). When in this country in 1933-1936, ap¬ 
pellant testified he went to New York City, Philadelphia, Chi¬ 
cago, Detroit, Los Angeles, San Francisco, Fresno, and 
Pittsburg (J. A. 406). He said that he came here in 1933 
with some $800 which he received from the German Commu¬ 
nist Party in France, that he kept certain minimum amounts 
for his own upkeep from the funds he collected throughout the 
country and that the American Communist Party gave him 
$120-$130 per month, if needed (J. A. 406), totalling in the 
neighborhood of $1,000 from the American Communist Party 
(J. A. 407). 

Appellant testified that after he entered this country in 1941 
he collaborated with Starobin in the preparation of articles pub¬ 
lished under the name of Hans Berger; that they were some¬ 
times the result of his own ideas and preliminary preparations 
and at other times the result of Starobin’s; that in some of the 
articles he could recognize his own style, but that the English 
language was not well-adapted to his literary style; and that 
he and Starobin lived near one another and the articles were 
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man Communist Party to the Comintern and was not an offi¬ 
cial member of the delegation (J. A. 606). While there he 
gave three or four talks on Germany and China to the students 
at the Lenin School, but he had nothing to do with the faculty 
or courses (J. A. 607, 608). “There was an Anglo-American 
Commission, for a certain purpose set up, in which I partici¬ 
pated for a short time’' (J. A. 608). There were discussions 
with representatives of English-speaking countries on prob¬ 
lems in Germany and the discrimination against Negroes in 
the United States (J. A. 608-610). He testified that at that 
time he had no personal knowledge of the relationship of that 
Commission to the Comintern (J. A. 610). 

Appellant testified that he did not answer on the instant 
application that he was in the United States between 1934 and 
1936, and did not put down the names “Liptzen” and “Ed¬ 
wards’’, because “I had the intention to conceal my being in 
the United States between 1934 and 1936 and thereby conceal 
everybody against any possible harm who had helped me in 
those years” (J. A. 617, 618). His intention in this conceal¬ 
ment was not with the purpose of securing the departure per¬ 
mit from the United States Government (J. A. 618). In this 
concealment “I anticipated there might come trouble for me 
in leaving the country” (J. A. 619). In doing this he testified 
that he took a “calculated risk” (J. A. 616, 617). 

On cross-examination appellant testified that there was an 
Anglo-American Commission in Moscow in 1931 and 1932, but 
that he was not a member of it (J. A. 684, 685). On further 
questioning, appellant admitted that at the Alien Enemy Board 
hearing he testified that he w’as a member of the Anglo-Ameri¬ 
can Commission in Moscow in 1931-1932 and that he would 
not give the names of other members then even if he could 
recall them (J. A. 685, 690, 691). 

Appellant testified that he came here in 1933 or 1934 (J. A. 
672) with the “agreement” of the leading German Communists 
(J. A. 676). One of the first persons he met here was Earl 
Browder, the head of the American Communist Party, whom 
he had met in Moscow in 1931 (J. A. 677). While here in 
1933-1934 he would receive $120-8130 each month, if needed, 
from the American Communist Party (J. A. 673,674). Shortly 
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after coming here appellant also met Wiener, Treasurer of the 
American Communist Party, and it was he who signed the 
vouchers which enabled appellant to get paid out of funds of 
the American Communist Party (J. A. 678). 

Appellant testified that he was told by a German in Paris 
to look up a man named Harry Kweit in New York, who was 
helping the German underground, and the latter introduced 
appellant to Josephson the day Josephson obtained the Liptzen 
passport in 1934 (J. A. 664, 665). Josephson’s name was not 
given to appellant' (J. A. 667) and appellant doesn’t know 
whether Josephson signed his own name in filling out the Lipt* 
zen passport application (J. A. 670). 

Appellant testified that he denied Communist Party mem¬ 
bership and sympathies to the Immigration authorities at Ellis 
Island in 1941 because he had been told before leaving France 
that he could not otherwise accomplish his travel through this 
country to Mexico (J. A. 621). 

In answer to why he didn’t want to write articles in the 
American papers under his own name, appellant testified that 
while here in the period 1941-1945 he “did not want to write 
for American Communist paper, I said in a sense that I didn’t 
want to be connected or have anything to do with American 
activities” of the Communist Party (J. A. 629). He did, how¬ 
ever, write for the “German-American” and for “Readers Scope” 
(J. A. 630). He had known Earl Browder from having met him 
in “Moscow or Germany or Europe” a good many years before 
and would have liked to have seen him here in the period after 
1941, but did not do so because it might cause public irritation 
in the war effort against Hitler (J. A. 630,631). He “purposely 
avoided” having anything to do, during this period in this 
country, with any activity of the Communist Party (J. A. 626, 
628). 

Appellant testified he received about $300 from the Daily 
Worker from 1941-1945 for the material he gave to Starobin. 
He would receive a little bit each month, irregularly, by asking 
Starobin if he could afford to give him some money (J. A. 655, 
656). Appellant considered this money came from the Daily 
Worker because Starobin obtained his money there (J. A. 656). 
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He could not remember getting money from anybody else be¬ 
sides Starobin (J. A. 656). He cannot remember Stachel giv¬ 
ing him any of the money from the Daily Worker and cannot 
remember meeting Stachel in the period 1941-1946 (J. A. 657). 

Appellant testified that on one or two occasions he went to 
the bank but that he didn’t cash the Julius Eisman checks, and 
that some lady from the office did it (J. A. 658). 

When questioned about his failure to state in the 1942 ap¬ 
plication that he was a member of the Communist Party, ap¬ 
pellant said he answered the question about organizations in 
the same spirit as his answer on the 1945 application, meaning 
American organizations (J. A. 634). When questioned about 
his answer to Question 18 in the 1942 application to depart, as 
to what names he had used or been known by, appellant testi¬ 
fied that he answered “No” (J. A. 634) because he declined to 
answer the question (J. A. 635). He did not mean that he had 
no other names, because he “had used many other names” 
(J. A. 636). He considered the question “unjustified” (J. A. 
635), “nobody else’s business” (J. A. 636), “should not have 
been asked” (J. A. 636). When asked if there were other 
questions (on the 1942 application) about which he had similar 
feelings, he testified that he considered the whole form unjusti¬ 
fied for a man who wanted to go to Mexico (J. A. 640), and “I 
personally feel morally there was no right to try to trouble me, 
such application was one form of troubling me” (J. A. 644). 
When asked how long that feeling lasted and if it lasted to the 
present time, appellant said “Well, I want to say, I think I 
should express it a little more stronger” (J. A. 644). 

He admitted making two false statements to the F. B. I. 
agents when they interviewed him, when he denied that he had 
ever been in this country before and denied that he ever used 
the name Edwards in the United States (J. A. 649). 

In rebuttal by the Government it was testified that appel¬ 
lant, at the interview with the F. B. I. in July 1946, when ques¬ 
tioned with regard to his use of the name Hans Berger in 
writing for the Daily Worker and other papers, first said that 
he did not care to answer. Later in the interview he was asked 
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about the matter again and then replied that it would be a 
breach of literary ethics to tell what names he had written un¬ 
der (J. A. 711). At the same time he denied that he had writ¬ 
ten under the name Hans Berger for “Political Affairs” (J. A. 

711) . He at no time said that he contributed information or 
data or research work to someone who wrote under the name 
Hans Berger, and he did not mention Starobin’s name (J. A. 

712) . 

When questioned about his letter to the State Department of 
July 9,1946, stating that he wished to travel to U. S. S. R. on a 
Soviet boat, appellant testified he did not tell the Department 
he was going to Germany (J. A. 650). 

STATUTE INVOLVED 

The count of the indictment upon which trial was had was 
drawn under the following statute: 

22 U. S. 223: 

“* * * it shall * * * be unlawful # # *. 

“(c) For any person knowingly to make any false 
f statement in an application for permission to depart 
from or enter the United States with intent to induce or 
secure the granting of such permission either for him¬ 
self or for another; * * 

SUMMARY OF ABGUMENT 

I 

The United States District Court for the District of Co¬ 
lumbia had jurisdiction of this offense, because the act of filing 
took place in the District of Columbia; and for the additional 
reason that 28 U. S. 103 provides that an offense begun in 
one District can be tried in the District in which it is completed. 

II 

Appellant received a fair trial. The remarks of government 
counsel and the evidence offered and received were not inflam¬ 
matory, and were within the scope of the bills of particulars. 
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III 

It was not error to deny appellant’s motion to exclude all 
government employees from the jury. Bias should not be 
presumed on the part of government employees, and actual 
bias is neither claimed nor shown on the part of the jurors 
who sat. 

IV 

The questions in the application were not ambiguous and 
clearly called for the information which appellant concealed. 
Appellant’s willful concealment of much of the information 
was admitted. Appellant admitted following a course of con¬ 
duct of concealing his Communist Party activities generally, 
and this furnished a motive to conceal all of the information 
he failed to disclose in the application. 

V 

The evidence was sufficient. 

VI 

Appellant was required to file the application to depart, as 
was required of all aliens who did not fall within the classes 
of aliens expressly exempt. Appellant was not a deportee, 
did not hold a limited entry certificate and did not come within 
any other of these exempt classifications. Furthermore, not 
having been permitted otherwise to depart, he filed, on Sep¬ 
tember 5,1945, a formal application (as he had done in 1942), 
and, when being prosecuted for false statements contained 
therein, he cannot defend by claiming that he was not required 
to file the application and that he could have proceeded 
differently. 

VII 

The State Department was entitled to truthful answers to 
the questions on the application, (a) It was not for appellant 
to say that he would not have fallen within any of the classes 
of aliens by law forbidden to depart, (b) Even if it were true 



27 


(which it was not) that the State Department later obtained 
from other sources all the information concealed by appellant 
in the application, it was still incumbent upon him to have 
answered the questions in the application fully and truthfully. 
That the State Department, more than 13 months later, acted 
favorably upon another request to depart to a different coun¬ 
try, cannot make any the less culpable the false statements in 
the instant application. 

VIII 

Records of World Tourists, Inc., and testimony as to their 
books were properly admitted. The originals of the records 
received in evidence, and those about which testimony was 
given, were not available at the time of trial, through no fault 
of the Government. The records received and those about 
which testimony was given were obviously kept in the regular 
course of business and by one whose duty it was to make them. 
Furthermore, this evidence was corroborative and cumulative 
of testimony offered by the Government, in its case in chief, 
of appellant’s admissions that he arranged for travel with that 
organization and that it was paid for by the American Com¬ 
munist Party. 

IX 

Evidence of certain previous false statements was properly 
admitted as showing a course of conduct of concealment of the 
identical matters concealed in instant application, and it had 
important bearing upon evidence of motive to conceal in 1945. 

X 

In the view of the case taken by the trial court, information 
known to the State Department when, thirteen months after 
this application was filed, it acted favorably upon a different 
request to go to a different country, was admissible. Where 
the appropriate official of the State Department was able to 
testify as to what information he had, which subject appellant 
chose not to pursue in that way, appellant could not require 
production of a particular report from a particular agency. 
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ARGUMENT 

I 

United States District Court for the District of Colombia 
had jurisdiction of this offense 

The indictment charges that appellant in the District of 
Columbia knowingly made false statements in an application 
for permission to depart from the United States with intent 
to secure such permission. The indictment charges that this 
was done by filing with the Secretary of the State in the District 
of Columbia an application for an Alien Departure Permit 
(J. A. 1^4). 

The facts surrounding the filing of this application are un¬ 
disputed. Appellant prepared and executed the application in 
New York City and caused it to be mailed from there to the 
State Department in Washington, D. C. 19 (J. A. 7, 8, 572), 
where it was received and filed by the Visa Division (J. A. 
139,140). 

Appellant contends that the United States District Court for 
the District of Columbia had no jurisdiction since the alleged 
offense was committed in the Southern District of New York 
and not in the District Columbia. 

He cites United States v. Johnson, 323 U. S. 273 (1944), and 
United States ex. rel. Starr v. Mulligan, 59 F. 2d 200 (C. C. A. 
2d, 1932). These cases are clearly distinguishable from the 
instant case. In the Johnson case there was a statute making 
it unlawful “to use the mails or any instrumentality of inter¬ 
state commerce for the purpose of sending or bringing into” 
a state or territory any denture the cast of which was taken 
by an unlicensed dentist. (Emphasis supplied.) The Court 
said (p. 277) that two crimes were created by that statute— 
one the sending by mail, and the other the bringing into or 
receiving by mail—and that the crime of sending by mail is 
committed and is complete at the place at which the transmis¬ 
sion by mail was commenced, and that the crime of bringing 
into by mail is committed at the place to which it is brought, 

"To where an instruction on page 3 of the application said it should 
be mailed (J. A. 779). 
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that is, received. The question presented in that case is 
whether the one who sent the denture by mail from Chicago 
to Delaware, where it was received, could be prosecuted by in¬ 
formation in Delaware for the sending by mail. The Court 
held that he could be tried for the offense of sending by mail 
only in Chicago. 

In the instant case using the mails to send, or for any other 
purpose, is not charged, appellant being charged with making 
false statements in an application filed with the State De¬ 
partment in Washington, D. C. The filing of this paper was 
done and could only be done with the State Department in the 
District of Columbia (J. A. 139, 140). This was not accom¬ 
plished until the application was received and docketed in the 
State Department. In the instant indictment it is charged 
that appellant filed the application in the District of Colum¬ 
bia and that he did thereby, in the District of Columbia, make 
false statements in an application to depart with intent to 
induce the granting of such permission. It is not contended 
by the Government that appellant executed the application 
in the District of Columbia, and it is not necessary to contend 
that he may be tried here for the actual execution of the paper 
writing whether it be for perjury or for forgery. The Govern¬ 
ment does contend, however, that there is venue in the District 
of Columbia because the false statements were made here in 
an application for permission to depart with the requisite in¬ 
tent, the paper writing becoming an application when filed 
here and not before then. 

Appellant accomplished the act of filing the application in 
the District of Columbia when it was delivered to and received 
by the State Department. If the mails had miscarried, lost,, 
or destroyed the paper, it would never have been filed and 
never would have achieved the status of an application in¬ 
tended to obtain the permission sought to depart. The final, 
culminating and necessary act of delivery was in the District 
of Columbia. 

In the Mulligan case the court in New York refused to order 
the return of Mulligan to the District of Columbia for prose¬ 
cution here on an indictment charging him with uttering false 
statements to the Civil Service Commission in Washington, 
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D. C., by means of an application for examination executed in 
New York, in violation of 18 U. S. C. 73. The reason stated 
by the court was that the acts of Mulligan did not violate that 
statute because, (1) the instrument was not forged; (2) there 
was no uttering of a forged instrument; and (3) it was not in 
connection with “any account of claim.” The court did not 
hold that there was no venue in the District of Columbia. It 
held that Mulligan’s acts did not violate the statute ( at any 
place). 

United States v. Noveck, 273 U. S. 202 (1927), also cited by 
appellant, involves a different type of statute, and is not in 
point. 

Palliser v. U. S., 136 U. S. 257 (1890), is directly in point on 
this question and determines that there is venue in the District 
of Columbia and jurisdiction in this District Court to try this 
offense. Palliser was indicted in the United States District 
Court for the District of Connecticut for making an offer of a 
contract to a postmaster for the obtaining by Palliser of postage 
stamps on credit, in violation of law. Palliser in New York 
wrote and mailed there a letter to a postmaster in Connecticut 
stating that he would send to the postmaster circulars in ad¬ 
dressed envelopes and requesting that the postmaster then put 
stamps on them and mail them. Palliser did not actually go 
into the State of Connecticut. It was contended that Palliser 
could not be tried in Connecticut because the crime was not 
committed there. After discussing the provisions of the Con¬ 
stitution declaring that in criminal prosecutions the accused 
shall have the right to be tried by an impartial jury of the state 
and district where the crime shall have been committed, the 
Court stated (p. 267): 

In the case before us, the offense charged being an 
offer of money, or a tender of a contract for the payment 
of money, contained in a letter mailed in New York 
and addressed to a postmaster in Connecticut, to induce 
him to violate his official duty, it might admit of doubt 
whether any offense against the laws of the United 
States was committed until the offer or tender was 
known to the postmaster and might have influenced his 
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mind. But there can be no doubt at all that if any 
offense was committed in New York, the offense con¬ 
tinued to be committed when the letter reached the 
postmaster in Connecticut; and that if no offense was 
committed in New York, an offense was committed in 
Connecticut; and that, in either aspect, the District 
Court of the United States for the District of Connecti¬ 
cut had jurisdiction of the charge against the petitioner. 
Whether he might have been indicted in New York is 
a question not presented by this appeal. 

Another case in point is Fuller v. U. S., 110 F. 2d 815 (C. C. A. 
9,1940), cert. den. 311 U. S. 669, where defendant was indicted 
under 18 U. S. C. 80 for presenting false claims to an agency 
of the United States, in connection with the sale of gold to 
the mint at San Francisco. The defendant, in the Northern 
Division of the Northern District of California, executed false 
affidavits and presented them to a bank there with the gold 
for transmission to the mint in San Francisco in the Southern 
Division. The affidavits were addressed to the superintendent 
of the mint at San Francisco and were acted upon there. De¬ 
fendant was indicted in the Southern Division. It was con¬ 
tended that the offense was committed in the Northern Divi¬ 
sion and that jurisdiction lay solely there for the reason that 
the affidavits were executed and presented to the bank in that 
Division. The court held otherwise, stating that “The offenses 
had their culmination in the Southern Division, hence were 
triable there/’ 

Reass v. U. S., 99 F. 2d 752 (C. C. A. 4, 1938), is another 
case in point. Reass was indicted in the Northern District of 
West Virginia for making false statements in an application 
to obtain a loan from the Federal Home Loan Bank of Pitts¬ 
burgh, Pennsylvania. Reass did almost all of the preparation 
and execution of the false application in West Virginia, where 
the corporation of which he was an officer and for which he 
sought the loan was located. He personally took these papers 
to Pittsburgh where he added final certifications and then pre¬ 
sented them to the bank. After indictment in West Virginia, 
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Reass contended that the offense was triable only in Pennsyl¬ 
vania. The language of the court is particularly apt: 

The statute on which the indictment is based was 
passed to protect the Federal Home Loan Banks from 
fraudulent attempts to secure favorable action on ap¬ 
plications for loans and like matters. The gist of the 
offense is the attempt to influence the corporation, as 
was held in regard to the companion section 8 (a) of the 
Home Owners’ Loan Act, 12 U. S. C. A. § 1467 (a); 
United States v. Kreidler, D. C., 11F. Supp. 402; Kay v. 
United States, 303 U. S. 1,58 S. Ct. 468,82 L. Ed. 607, and 
communication of the false statements to the corporation 
constitutes the very essence of the crime. It is in this 
sense that the statute condemns the making of a false 
statement for the purpose of influencing the bank. The 
mere assembling of the material and its arrangement 
in a written composition containing misrepresentations 
of fact can have no effect, and it is only when they are 
communicated to the lending bank that the crime takes 
place. It follows that the acts performed by the de¬ 
fendant in Wheeling, although preparatory to the com¬ 
mission of the crime, were no part of the crime itself. 
That took place entirely in Pittsburg where the writing 
previously prepared was presented to the bank. We 
have no occasion in this case to consider whether the 
offense would have been cognizable in West Virginia, 
if the defendant had entrusted the application to the 
mails in Wheeling for delivery to the bank in Pittsburg, 
for, as the evidence shows, he took the application in 
person to Pittsburg and presented it to the bank (p. 
755). 

The Palliser case, supra, answers the question, left undecided 
in the Reass case, where the application is transmitted through 
the mails. 

Further sanction for trial in this District is found in 28 
U. S. C. 103 providing for trial in either District where an of¬ 
fense is begun in one District and completed in another. 



33 


II 

Appellant received a fair trial 

(a) Conduct of government counsel was not improper. 

In order to prove that appellant knowingly concealed the use 
of the six names it was alleged he concealed, it was necessary 
to show the extent and character of the use, as well as what 
bearing the use of each name might reasonably be expected 
to have on the decision of the State Department to grant or 
deny the permit to depart. 

A name used casually in a minor and collateral activity in 
a man’s life, unrelated to the matters reasonably expected to 
bear upon the decision of the State Department, need not be 
disclosed in such an application. On the other hand, a name 
used only a very few times might nevertheless be one which 
should be disclosed if it was in a matter of importance and con¬ 
sequence in the activities of that person and relevant to the 
possible considerations of the Department. 

In order to prove affiliation with the Communist Party of the 
United States it was necessary to meet the test laid down by 
the Supreme Court in Bridges v. Wixon, 326 U. S. 135 (1945): 

In ruling on the question whether an alien had been 
“affiliated” with the Communist Party and therefore 
could be deported, the court in United States v. Reimer, 
79 F. 2d 315, 317, said that such an affiliation was not 
proved “unless the alien is shown to have so conducted 
himself that he has brought about a status of mutual 
recognition that he may be relied on to cooperate with 
the Communist Party on a fairly permanent basis. He 
must be more than merely in sympathy with its aims 
or even willing to aid it in a casual, intermittent way. 
Affiliation includes an element of dependability upon 
which the organization can rely which, though not 
equivalent to membership duty, does rest upon a course 
of conduct that could not be abruptly ended without 
giving at least reasonable cause for the charge of a breach 
of good faith” (p. 142). 
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And at pp. 143,144: 

Whether intermittent or repeated, the act or acts 
tending to prove “affiliation” must be of that quality 
which indicates an adherence to or a furtherance of the 
purposes or objectives of the proscribed organization as 
distinguished from mere cooperation with it in lawful 
activities. The act or acts must evidence a working 
alliance to bring the program to fruition. 

It is submitted that proof of affiliation less than that given 
to the jury in this case might fall short of the requirements of 
the Bridges case. 

In addition to the proof of the use of the names and of affilia¬ 
tion with the American Communist Party, the Government 
may show the motive for their concealment. Without show¬ 
ing a motive it might, in some instances, be very difficult to 
prove that appellant knowingly concealed these matters with 
intent to obtain the permit, merely because he did not put 
them down. The more active he had been in the Communist 
Party and his affiliation with it in this country, using the names 
and other devices he used, the greater would be his motive to 
conceal them in his application of 1945, when he had been 
warned to do so and had followed that advice since his arrival 
at Ellis Island in June 1941. 

Appellant complains that the opening statement and the 
argument of government counsel and certain evidence received 
were inflammatory, and he takes from their context certain 
quotations and examples. 

Appellant complains of remarks of the prosecutor in his 
opening statement. They will be briefly mentioned: 

(1) That appellant was in the Austrian Army fighting the 
allies in War I (J. A. 91). After many other matters had 
been referred to by the prosecutor, counsel for appellant ob¬ 
jected to certain of those matters asserted to go beyond the 
bills of particulars, such as membership in the Communist 
Party of Austria, and, at a lengthy bench conference (J. A. 
92-94), no objection or even reference is made by counsel to 
the remark of the prosecutor as to the Austrian Army. Not 
until F. B. I. Agent Plant testified that appellant had said, 
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in his interview of July 19, 1946, that he was in the Austrian 
Army during the war (J. A. 359), did counsel refer to this 
matter (J. A. 366) and then did not object to it as inflam¬ 
matory but as “no admission against interest” (J. A. 367). 
The court said “So far as the Austrian Army is concerned, 
in World War I, I don’t know that that is particularly vital. 
But at the same time it is certainly not prejudicial” (J. A. 367). 
Then counsel merely commented that some juror “may not like 
the fact”, and did not make any objection to the testimony 
as inflammatory and made no motion to strike (J. A. 367). 
The testimony of witness Plant as to the Austrian Army was 
later stricken by the court (J. A. 371, 37) on the motion of 
counsel for lack of relevancy (J. A. 369). Thus, complaining 
of the inflammatory character of the remark of the prosecutor 
appears to be armchair objecting. That appellant himself 
did not consider being in the Austrian Army prejudicial, is 
clear when we note that he volunteered that fact in answer 
to his counsel’s question as to when and under what circum¬ 
stances he became a member of the Austrian Communist Party 
(J. A. 597). 

(2) That about 1920 appellant wrote for an underground 
illegal paper in Germany (J. A. 92); and (3) that he was in 
a controversy with other members of the Party and was called 
on the mat to Moscow (J. A. 92), were objected to as irrelevant 
and beyond the scope of the bills of particulars (J. A. 92, 93). 
The court ruled that reference to them was proper (J. A. 93). 

(4) That appellant was sent to China as a propagandist 
and observer, and acted, in fact, as a spy (J. A. 94, 95), was 
objected to as beyond the scope of the bills of particulars. 
But affiliation with the Communist Party of China is set out 
in the bills of particulars (J. A. 11); and the expression “act¬ 
ing, in fact, as a spy” is believed to be a not inaccurate refer¬ 
ence to his activities. 

(5) References to appellant lecturing at the Communist 
Workers School in Germany in 1931 (J. A. 96); and (6) be¬ 
coming a member of the Comintern in Moscow in 1931 (J. A. 
96), are further Communist Party activities culminating in 
his work with the Communist Party of this country in 1933- 
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1936, affiliating himself, as a German Communist and a 
Comintern representative. 

(7), (8) and (9) An understanding of the operation of the 
Communist Party was necessary for an understanding of the 
activities of appellant and the testimony of the witnesses who 
had been in contact with him. 

(10) It was relevant to show what courses were given in 
the Lenin School to American Communist students in a cur¬ 
riculum formulated by the Anglo-American Commission of 
which appellant, a German Communist, was a member. It 
shows the extent of his activities in the Communist Party in 
its world-wide aspect and his affiliation with its component 
parts. Counsel objected to going into any courses taught at 
the Lenin School to Americans, as a means of proving affilia¬ 
tion (J. A. 101). Proof of courses taught was held to be 
neither surprise nor prejudicial to appellant (J. A. 101). When 
the nature of the courses was mentioned by the prosecutor, 
counsel did not appear to consider them inflammatory, and 
made no objection. Witness Nowell took the courses at the 
School in 1931 (J. A. 179). When he was asked what they 
were, counsel objected (T. R. 695) and, after a bench confer- * 
ence the matter was not pursued. It is submitted that evi¬ 
dence as to these courses, as mentioned in the prosecutor’s 
opening, was admissible on the ground of affiliation with the 
Communist Party of the United States. When the prosecutor 
withdrew the question he did not recede from that position, 
but it appeared at the time to be the more advisable way to 
proceed. It might be observed in passing that, could it have 
been shown against Bridges that he was in a position such as 
appellant, with reference to these courses in that School, the 
test of affiliation with the American Communist Party laid 
down by the Supreme Court would very likely have been met. 
We should not say in the Bridges case that proof of affiliation 
fails because there was no such evidence as here, and then say 
in the Eisler case that such evidence is beyond the scope of 
affiliation with the American Communist Party and is inflam¬ 
matory. 

(11) Collaboration between appellant and Browder on the 
aims of the Party as appellant brought them from Moscow 
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(J. A. 104); and (12) appellant’s talk with the Cleveland 
leader (Komfeder) to the same effect (J. A. 104), were not 
remote. 

(13) Appellant complains of the prosecutor’s mentioning in 
the opening statement that appellant and Browder were to¬ 
gether in California in 1934 at the time of the waterfront strike. 
Objection was made by counsel as beyond the scope of the 
bills of particulars (J. A. 111). The court ruled at this time 
that the Government was not restricted in proof of affiliation to 
the occasions listed in the bills of particulars with reference to 
aliases, and held the remarks properly within the scope (J. A. 
110, 111). When evidence later was offered on this matter 
from Sam Diner (J. A. 300), the court excluded it and an¬ 
nounced its ruling that acts of affiliation could be proved only 
by the incidents set out in the bills of particulars as to aliases 
(J. A. 304). 

Appellant then complains (14) of the prosecutor’s mention 
of appellant’s purpose in trying to keep American Communist 
Party policies in line with those of the Communist Party gen¬ 
erally; and (15) that he was a Comintern representative com¬ 
ing here to show us how to run our Party. Appellant’s pur¬ 
pose in being here in 1933-1936, as shown by his own acts and 
statements, bears upon the question of whether he was “affil¬ 
iating” or merely “cooperating”; and, likewise, upon his motive 
in 1945 to conceal those activities and even his presence in this 
country in the earlier period. 

(16) Appellant complains of the prosecutor’s statement that 
appellant’s real purpose for coming to this country was to dis¬ 
rupt its economy, to further the ends of Moscow. What the 
prosecutor said was: 

He had, as I said, carried on activities which I think 
it will be indicated to you when you have heard all of Hie 
evidence, that his real purpose, and not the purposes 
he mentioned, but which for the moment I have been 
precluded from mentioning here, that his real purpose 
for coming to this country was not the purposes he gave, 
but that it was the purpose of disrupting the economy 
of the United States, to further the ends of Moscow 

• (J. A. 114). 
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It is submitted that there was nothing improper in this state¬ 
ment by the prosecutor. He had already mentioned that ap¬ 
pellant’s claimed purpose in coming here in 1933 was as an 
anti-fascist to obtain aid in fighting Hitler (J. A. 112). He 
had also mentioned appellant’s activities and meetings with 
leading American Communists. The part objected to was his 
statement that he thought it would be “indicated” to the jury, 
when all of the evidence has been heard, that appellant’s “real 
purposes for coming to this country was not the purpose he 
gave, but that it was the purpose of disrupting the economy 
of the United States to further the ends of Moscow.” This 
would appear to be a reasonable and fair characterization of 
appellant’s real purpose in this country' in 1933-1936, as ap¬ 
parent from his activities and his own statements. And the 
trial court struck this statement of the government attorney 
(J. A. 127,128). 

(17) and (18) that appellant fought against Franco in Spain 
in 1936, and was interned by the French as an alien in 1936, 
are not beyond the scope of the bills of particulars, and the 
court so ruled (J. A. 132, 133). That those facts are not con¬ 
sidered by appellant to be prejudicial, is clear because much of 
his defense in this case is based on these incidents. (The 
Julius Eisman “fund” was for his former associates in the 
Spanish War; and his presence here since 1941 was by reason 
of fleeing from Nazi-dominated France, which, he testified, 
gave him the right to hold in contempt the entire application 
to depart.) 

In his brief (pp. 22-23) appellant refers to alleged inflamma¬ 
tory testimony. Most of what he refers to he did not object 
to, some was stricken and two incidents mentioned did not oc¬ 
cur. No objection was made to testimony that appellant 
worked for the Russian Embassy in Germany giving informa¬ 
tion about Germany (J. A. 145, 146). That appellant was a 
representative of the Comintern, and the set-up of the Comin¬ 
tern, is not inflammatory. That appellant was called to Mos¬ 
cow for screening and purging, was not objected to (J. A. 151, 
152). That appellant went to China for the Comintern, was 
not objected to (J. A. 152,153). That appellant advocated the 
so-called black belt, was not objected to (J. A. 160-162, 185). 
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That appellant was head of the Comintern, was not objected to 
(J. A. 165). Government counsel did not characterize the 
Communist Party position on negroes as not “proper, reason¬ 
able, and realistic” (J. A. 190). It was not inflammatory to 
produce evidence that, in the presence of appellant using the 
name Brown, at a secret meeting arranged for appellant, the 
Canadians congratulated Johnson for smuggling important 
documents across the border (J. A. 196). Appellant did not 
object to the testimony that at that time papers were thrown 
into the stove (J. A. 205). That appellant advocated that basic 
industries be organized so that the Communist Party could 
sink its roots as a prerequisite for seizure of power, was not 
objected to (J. A. 210). That he advocated that work among 
the negroes was essential for the successful overthrow of the 
Government, was stricken (J. A. 211, 214, 215). Government 
counsel did not agree that this was inflammatory (J. A. 
212-214). That appellant admitted being in disfavor with 
the Von Papen and Von Schleicher governments, was not 
objected to (J. A. 619). It was a fair characterization of the 
evidence that “appellant made plans and had arranged to come 
to this country to carry on the activities he had started in the 
Lenin School in Moscow” (J. A. 757). The argument of gov¬ 
ernment counsel that appellant was anti-government (J. A. 
760) was a fair characterization of the cross-examination of 
appellant as to his contention that he came to this country to 
get aid to fight Hitler and that he, therefore, did not have the 
motive to conceal his Communist Party activities. 

Appellant was cross-examined as to his testimony on direct 
examination that he was an air-raid warden, and was asked 
questions as to his application for that position (J. A. 650-652). 
Government counsel did not have the actual application card 
before him at the time, but had a copy of all the data on it and 
other information concerning it, including statements of the 
several persons processing that application. 

It is submitted that the evidence complained of was not 
inflammatory, but necessary to prove affiliation and to show 
motive to conceal the matters appellant failed to disclose in 
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his application. (See the trial court’s comments on this sub¬ 
ject at J. A. 518,519.) 

(b) The bills of particulars were not only sufficient but con¬ 
stituted a framework upon which appellant might construct 
the proof to be presented by the Government. But appel¬ 
lant’s counsel took the view that every item of evidence must 
be covered by the bills of particulars. The trial court had to 
remind counsel that “the bill of particulars is not and never 
was intended to be a substitute for a statement of the evidence” 
(J. A. 105). 

Furthermore, the trial court restricted the Government’s evi¬ 
dence beyond the bills of particulars as drawn, by holding proof 
of affiliation to the particularizations as to aliases (J. A. 
304,389). 

m 

It was not error to deny motion to exclude all Government 

employees from the jury 

Appellant contends that the trial court erred in denying his 
motion to exclude all government employees, in view of the 
so-called Loyalty Order ” applicable to government employees. 

This identical question was decided adversely to appellant 
by this Court in Dennis v. U. S., No. 9597 this Court, decided 
Oct. 12,1942. 

Appellant in his brief here does not cite or seek to distin¬ 
guish the Dennis case, but makes again the same argument 
(App. Br. pp. 30-32) made to this Court in that brief (Dennis 
Br. pp. 45-49). This argument is that, where the defendant 
is identified with Communist Party activities, and the Loyalty 
Order is in effect, bias is conclusively presumed as a matter of 
law on the part of all government employees, which renders 
them unqualified for jury service. 

The leading case on the subject of the qualification of govern¬ 
ment employees as jurors in a criminal prosecution is U. S. v. 
Wood, 299 U. S. 123 (1936), where the Court had before it 
the constitutionality, as applied to a criminal prosecution, of 
an Act of Congress making government employees qualified to 


" Er. Order No. 9835, Issued March 12,1947. 
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serve as jurors in the District of Columbia. 20 In holding that 
statute constitutional the Supreme Court said: 

The Sixth Amendment requires that “In all criminal 
prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury.” The 
Amendment prescribes on specific tests. The bias of 
a prospective juror may be actual or implied; that is, 
it may be bias in fact or bias conclusively presumed as 
a matter of law. There is no ground for a contention— 
and we do not find that such a contention is made— 
that Congress has undertaken to preclude the ascertain¬ 
ment of actual bias. All persons otherwise qualified for 
jury service are subject to examination as to actual bias. 
All the resources of appropriate judicial inquiry remain 
available in this instance as in others to ascertain 
whether a prospective juror, although not exempted 
from service, has any bias in fact which would prevent 
his serving as an impartial j uror. In dealing with an em¬ 
ployee of the Government, the court would properly be 
solicitous to discover whether, in view of the nature or 
circumstances of his employment, or of the relation of 
the particular governmental activity to the matters in¬ 
volved in the prosecution, or otherwise, he had actual 
bias, and, if he had, to disqualify him. No bias of that 
sort is shown in the instant case. 

The question here is as to implied bias, a bias attribut¬ 
able in law to the prospective juror regardless of actual 
partiality. The contention of the defendant is that 
there must be read into the constitutional requirement 
an absolute disqualification in criminal cases of a person 
employed by the Government—a disqualification which 
Congress is powerless to remove or modify (pp. 133- 
134). 

The Court stated its holding as follows: 

In the light of the English precedents, and in the ab¬ 
sence of any satisfactory showing of a different practice 

10 Act of August 22,1935, C. 605,49 Stat 682. 
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in the colonies, we are unable to accept the ruling in 
the Crawford case as determinative here or to reach 
the conclusion that it was a settled rule of the common 
law prior to the adoption of the Sixth Amendment that 
the mere fact of a governmental employment, unrelated 
to the particular issues or circumstances of a criminal 
prosecution, created an absolute disqualification to serve 
as a juror in a criminal case (p. 141). 

Appellant here (as in the Dennis brief) states that the Court 
in the Wood case expressly left open the possibility of an auto¬ 
matic disqualification (for presumed bias) in certain circum¬ 
stances (App. Br. p. 30): 

Although the Supreme Court in United States v. 
Wood, 299 U. S. 122 (1936), held that government em¬ 
ployment would not constitute an automatic disqualifi¬ 
cation from jury duty in an ordinary criminal case, it 
recognized that it might in a “special and exceptional 
case” (p. 150). 

Our reading of the cited portion leads us to the opposite con¬ 
clusion (Wood case p. 149, 150): 

It is said that particular crimes might be of special 
interest to employees in certain governmental depart¬ 
ments, as, for example, the crime of counterfeiting, to 
employees of the treasury. But when we consider the 
range of offenses and the general run of criminal prosecu¬ 
tions, it is apparent that such cases of special interest 
would be exceptional. The law permits full inquiry as 
to actual bias in any such instances. We repeat, that we 
are not dealing with actual bias and, until the contrary 
appears, we must assume that the courts of the District, 
with power fully adequate to the occasion, will be most 
careful in those special instances, where circumstances 
suggest that any actual partiality may exist, to safe¬ 
guard the just interests of the accused. While bias, as 
has been said, is “an elusive condition of the mind,” that 
consideration affords no ground for extreme and fanci¬ 
ful tests. To impute bias as matter of law to the jurors 
in question here would be no more sensible than to im- 
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pute bias to all store-owners and householders in cases 
of larceny or burglary. 

It is suggested that an employee of the Government 
may be apprehensive of the termination of his employ¬ 
ment in case he decides in favor of the accused in a 
criminal case. Unless the suggestion be taken to have 
reference to some special and exceptional case, it seems 
to us far-fetched and chimerical. It does not rise to 
the dignity of an argument to be addressed to the power 
of Congress to provide a reasonable scheme with respect 
to the qualifications of jurors. It belongs in the cate¬ 
gory of “theoretic or imaginary” interest—“remote” 
and “insignificant” as described in the Massachusetts 
case above cited. 

The Wood case clearly holds that government employees, 
without exception for special cases, are not presumed to be 
biased as a matter of law and their qualifications to sit as jurors 
in criminal cases are to be determined, as for others, by inquiries 
directed to them on voire dire as to the existence of any actual 
bias. 

The Wood case was followed by this Court on similar facts 
in Higgins v. U. S., 81 App. D. C. 371, 160 F. 2d 222 (1946), 
cert. den. 331 U. S. 822. 

The reasoning of the Wood case and the example of a Treas¬ 
ury employee sitting in a counterfeiting prosecution, given the 
Court’s approval in dictum, were followed by this Court in 
Frazier v. U. S., — App. D. C. —, 163 F. 2d 817, affirmed by the 
Supreme Court, on December 20, 1948, #44. 21 There a juror 
was employed in the Treasury Department and sat in a nar¬ 
cotics case with eleven other government employee jurors. 

n In the case of a Treasury employee the only basis for implying a compul¬ 
sion to convict in a narcotic case would be on the theory that there had been 
an administrative finding of probable violation. There could be no such 
implied compulsion for a government employee not of the State Department 
to convict one who is charged by indictment with filing a fraudulent appli¬ 
cation with the State Department That the person charged be a Commu¬ 
nist, does not make his circumstance of being on trial more malodorous 
to a Juror than one charged with a crime of dishonesty, sex or violence. 
In addition, to disqualify all government employees in such a case would 
have practical difficulties of a degree far greater than in the Frazier case. 
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In view of the decision in the Dennis case, directly in point, 
and the reasoning and policy of the Wood case, there should be 
no automatic disqualification of government jurors in the in¬ 
stant case. 

It is not contended by appellant here, nor did he contend at 
the trial, that any bias was shown to exist on the part of any 
of the four government employees who sat on the jury, and 
the record does not disclose any such bias. Indeed, lack of 
bias is affirmatively shown (J. A. 77-83). 

IV 

The questions in the application were not ambiguous 

Question 23 of the application read: 

State the names of all organizations, groups, societies, 
clubs, or associations of which you are or have been a 
member, or with which you are or have been affiliated. 

The question confronting the applicant must be considered 
in the light of the purpose of the application and the action 
desired to be taken upon that application. The propriety of 
a question on such an application is not to be decided by the 
applicant. This question, seeking the names not only of or¬ 
ganizations but of groups, societies, clubs, and associations, 
surely cannot reasonably be considered not to call for disclos¬ 
ing membership in an organization so universally extensive in 
nature and purpose, so closely knit in its makeup and so often 
using the terms “organization,” “organizer,” and similar expres¬ 
sions, as the Communist Party, or the Communist Party of 
Germany. 

Appellant did not fail to gather the import of the question as 
applying to an organization such as the Communist Party. He 
read into it a limitation that it applied only to American organi¬ 
zations (J. A. 634). 

It would, likewise, be unrealistic to say that affiliation with 
organizations, groups, etc., would not require disclosure of ap¬ 
pellant’s relationship to the American Communist Party, which 
has been shown by the evidence in this case. 
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Question 18 of the application read: 

State what names you have used, or have been known 
by, before and after you arrived in the United States. 

No language could be more explicit. That the question 
struck home is shown by appellant’s admitted concealment 
of the use of the names Liptzen and Edwards for the claimed 
purpose of protecting those who had helped him (J. A. 617, 
618). The evidence is that he also used the names Gerhart, 
Brown, Hans Berger, and Julius Eisman. The necessity of re¬ 
vealing the use of these names must be judged by the effect 
that revealing that use might reasonably be expected to have 
on the authorities controlling the granting of the exit permit. 
For example, if appellant were known as Julius Eisman in a 
bridge club only, he would not be expected to reveal the use 
of that name and the State Department would consider it 
inconsequential. But where it is used as a means of funnelling 
funds from the Joint Anti-Fascist Refugee Committee to him¬ 
self (and, perhaps, others), who was concealing his Communist 
Party membership and affiliations, it might well be determina¬ 
tive of his application to depart. The same is true of Gerhart, 
Brown, and Hans Berger, as revealing his Communist activities, 
which he had admittedly purposely concealed since 1941 (J. A. 
626-630), pursuant to advice received in France before com¬ 
ing here in 1941 (J. A. 586). 

Question 7 of the application read: 

Where have you resided, what has been your occu¬ 
pation, and who have been your employers, if any, dur¬ 
ing the past 10 years? 

Obviously, legal residence in the tax sense or the voting sense 
is not the test here. And this was clear to appellant, because 
he listed “Austria, France, Spain, since 1941 U . S. A” [Em¬ 
phasis supplied], in none of which places he had residence in 
the strict legal sense. He admitted that he concealed resid¬ 
ing in the United States for parts of 1935 and 1936, and gave 
as his reason his desire to protect those who had helped him 
(J. A. 617, 618). This reason is transparent in the light of 
his admitted motive to conceal all Communist Party connec¬ 
tions and even sympathies. 
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Furthermore, these questions and the answers they called 
for were submitted to the jury under the most careful instruc¬ 
tions (J. A. 767-769). 

V 

The evidence was sufficient 

(a) There was sufficient proof of all the allegations of the 
indictment as they were explained and limited by the bills of 
particulars. Membership in the Communist Party of Ger¬ 
many was admitted by appellant, and affiliation with Com¬ 
munist Party of America was amply shown. It is not for 
appellant to complain that there was insufficient proof of affil¬ 
iation with the Communist Party of China, merely because the 
Communist Party of that country was mentioned in the bills 
of particulars. The Government was limited by and could not 
go beyond the bills, but it need not prove everything set out 
therein as if it were an essential element of the crime. 

For further answer as to the sufficiency of the evidence on 
membership in the Communist Party of Germany and affilia¬ 
tion with the Communist Party of the United States, reference 
is made to the Counterstatement of the Case in this brief, 
which was purposely made in detail there so that disconnected 
presentations of the facts would not be necessary in the dis¬ 
cussions of the several points in the Argument. 

(b) , (c), (d) and (e) A reading of the Joint Appendix, the 
pertinent parts of which are believed to be fully and impar¬ 
tially set out in the Counterstatement, shows that there was 
more than sufficient proof of the use of the names Gerhart, 
Hans Berger, and Julius Eisman; 22 and of the fact that, for 
the purposes of this application, understood by appellant, he 
had resided in the United States in the period charged. 

Appellant then seeks to contend that, if there was not sub¬ 
stantial evidence (i. e. enough to go to the jury) as to any one 
of the nine false statements alleged in the indictment, the 
verdict must be set aside, in view of the court’s charge that 
the jury should convict if it found that any one of the nine 

a Appellant does not question the sufficiency of the evidence as to Edwards 
and Brown. 
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false statements was made by appellant with the requisite 
intent. 

But this position would not seem now to be open to appellant, 
because he not only did not take that position at the trial before 
verdict, but objected when government counsel moved for a 
special verdict as to each of the three questions to which false 
answers were made. Government counsel withdrew the mo¬ 
tion after this objection by appellant. The following took 
place (T. R. 3757): 

Mr. Hitz. Your Honor, I have one final thing. I 
would like to inquire what type of verdict the jury will 
be requested to return, whether it is one general verdict 
on the entire indictment, which is now one count, or 
whether any other type of verdict will be requested. 

The Court. In the absence of any request, it would 
be a general verdict, guilty or not guilty. If the parties 
wish to request verdicts as to the various matters or 
certain of them, the Court will consider that, but I have 
heard no request for such. 

Mr. Hitz. I haven’t heard any, unless it was implicit 
in one of the prayers of the defendant that was denied 
to the effect that all nine specifications of falsity should 
be found favorable to the Government before a verdict 
of guilty can be found. 

However, I anticipate this possibility, that should 
there be a verdict returned by this jury of guilty on the 
basis of a general verdict, that there might be a request 
for polling the jury, and if that is done the polling of 
the jury should be on the question of guilty or not guilty 
on the nine specifications, so that if such a request is 
anticipated by the defendant now that he would like to 
know how the jurors voted on each of the nine specifi¬ 
cations— 

The Court. They couldn’t do that unless a special 
verdict is called for. 

\ 

Mr. Hitz. I think not, too, but I want to anticipate 
every possibility here. 

The Court. Has counsel for the defense given con¬ 
sideration to this? 
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Mr. Isserman. We assumed, if the Court please, the 
matter would be presented as one count, as stated in 
the indictement, and would be one verdict. 

The Court. General verdict? 

Mr. Isserman. That is right. 

The Court. In the absence of any request to the con¬ 
trary, that is the course the Court will take. 

Mr. Hitz. I will make a request that the verdict be in 
three parts, as to part A, B, and C, each part being a 
separate question. 

The Court. What is the new criminal rule on that? 
I think the law has been to some extent altered by the 
new rules. 

Mr. Hitz. I think it still provides the special verdict 
can be— 

The Court (interposing). Let us get the rule. I 
will give you five minutes to do it. 

Mr. Hitz. Yes Your Honor. 

(Thereupon a short recess was had. The following 
then occurred:) 

The Court. Have counsel located the rule? 

Mr. Rein. I have located—the only thing I see on 
verdict in the Federal Rules of Criminal Procedure is 
that the verdict shall be unanimous and shall be re¬ 
turned by the jury to the Judge in open court. That is 
what the Federal Rules say on the subject. 

The Court. It doesn’t affect the matter, then? 

Mr. Rein. I don’t know, Your Honor. Our position 
would be we would object to this. 

Mr. Hitz. I will withdraw my motion. 

The Court. It is understood, then, that the verdict 
to be rendered by the jury shall be guilty as indicted or 
not guilty. 

Mr. Isserman. That was our understanding of the 
case, because one count was involved and nothing more. 

The Court. Very well. 

Finally, the Court properly and very carefully instructed 
the jury, as follows: 
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In order to find the defendant guilty the jury must 
be unanimous on his guilt in connection with the par¬ 
ticular statement alleged to be false. The defendant 
cannot be found guilty if, for example, only six jurors 
think he is guilty in connection with his alleged failure to 
list on the application for a departure permit a particular 
name, while six others think he is guilty in connection 
with his alleged failure to list certain organizations or 
to list some other name. As I have said, there must be 
a unanimity with respect to each alleged false statement 
that you find him guilty on, if you do find him guilty 
(J. A. 772). 

VI 

Appellant was required to file the application to depart 

The stipulation with respect to appellant’s status upon ar¬ 
rival in this country and during his stay thereafter is a brief 
general summary which, however, is not wholly accurate or 
entirely complete. The facts should be more fully stated. 

Appellant arrived at Ellis Island June 13,1941, with a Mexi¬ 
can visa to enter that country and with an American transit 
certificate issued to him by the American Consul at Marseilles, 
France, which entitled him to apply for the transit privilege to 
go to Mexico (or elsewhere). A Board of Special Inquiry at 
Ellis Island several days later held that he was excludable as 
not having a nonimmigrant status. On July 29,1941, this find¬ 
ing was reversed by the Board of Immigration Appeals, upon 
an appeal taken by his attorney, and he was permitted to enter 
the continental United States on $500 bond conditioned upon 
departure to Mexico. He was unable to obtain an exit permit 
to accomplish this departure, and his 60-day period of stay 
was extended several times, until, on August 23,1943, by order 
of the Commissioner of Immigration and Naturalization, De¬ 
partment of Justice, his status was changed from transit to 
visitor. There were several extensions of the period allowed 
by such order, the last one pertinent to the instant application 
being on June 8, 1945, extending his visitor’s privilege to De¬ 
cember 8,1945. 
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Under the regulations for entry and departure of aliens in 
force in September 1945, no alien could depart without obtain¬ 
ing a permit to depart (22 C. F. R. 58.22,10 F. R. 5895, et seq.), 
for which application had to be made to the Secretary of State 
(22 C. F. R. 58.31, 10 F. R. 5897), unless he be exempt from 
obtaining such permit by reason of 22 C. F. R. 58.23, 10 F. R. 
5896. 

Appellant claims exemption from obtaining a permit to de¬ 
part by reason of being a holder of a limited-entry certificate. 
He never had such a certificate. Nor was he at any time 
ordered deported from the United States. For a short time he 
was held to be excluded from admission to the United States. 

Furthermore, one cannot choose to apply for a departure per¬ 
mit by an application in which he makes false statements and 
then defend by saying he could have proceeded differently to 
secure permission to depart. 

VII 

The State Department was entitled to truthful answers to the 
questions on the application 

(a) Appellant contends that, even if he had answered the 
questions in the application truthfully, he would not have 
fallen within any of the categories of aliens not entitled to 
depart. 

It is not important whether he would have been automati¬ 
cally classed as an alien not entitled to depart, had he answered 
truthfully. It was his duty to answer fully and truthfully so 
that the State Department could classify him as they might 
see fit under the circumstances. 

(b) Appellant next contends that the State Department, 
having in its possession all of the information which the Gov¬ 
ernment contends appellant concealed, nevertheless granted a 
permit to depart, and that, therefore, appellant cannot now 
be prosecuted, because his false answers turned out not to be 
material. 

However, it was incumbent upon appellant to give truthful 
answers to all questions on the application, regardless of what 
action was actually taken subsequently by an official of the 
State Department on some other request. 
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But if any other answer need be made to appellant’s argu¬ 
ment, it is that the favorable action to depart was not taken 
on the instant application to go to Germany, which had been 
considered abandoned (J. A. 549, 550) and upon which a stop 
order had been placed (J. A. 560). The favorable action was 
taken on appellant’s letter of July 9,1946, requesting a permit 
to depart to U. S. S. R. (J. A. 554, 566, 567), after waiver of 
formal application (J. A. 539, 546, 547, 567). Approval of 
this departure was noted by the State Department on this 
letter of July 9,1946, (J. A. 780), and also on appellant’s letter 
of October 10, 1946, giving the date of departure and name of 
the boat (J. A. 784). Different considerations determined the 
granting of permission to go to U. S. S. R. than to go to Ger¬ 
many (J. A. 567), and different procedures were followed, be¬ 
cause permission of the War Department was necessary to go 
to Germany, but not to go to U. S. S. R. (J. A. 566,567). 

Furthermore, appellant’s premise, that the State Depart¬ 
ment had all the information allegedly concealed, is false. Mr. 
Meyer, who passed on this matter for the State Department, 
testified he had no indication of appellant’s having used certain 
aliases (J. A. 522, 531). This would mean that the State De¬ 
partment did not know of appellant’s having obtained and 
used the Liptzen passport. As to what knowledge Meyer did 
have of the matters concealed by appellant, appellant failed 
and refused to inquire of Meyer (J. A. 526-528), even though 
the court said “I think you should ask him the questions now” 
(J. A. 527). And F. B. I. Agent Lamphere, whose organiza¬ 
tion had been interested in appellant and had surveilled him 
since he stepped off the boat in 1941 (J. A. 717, 718), had no 
knowledge of appellant’s use of the Liptzen passport at his in¬ 
terview with appellant on July 19, 1946 (J. A. 723). This 
first came to the knowledge of the F. B. I. in February 1947 
(J. A. 724). 

VIII 

Records of World Tourists, Inc_, and testimony as to their 
books were properly admitted 

Witness J. M. Mclnemey, called by the Government, testi¬ 
fied that, at a hearing before an Alien Enemy Hearing Board 


52 


in New York City on March 31, 1947, appellant testified that 
he used the naturalization papers of Liptzen and obtained a 
passport in that name. (This was in August 1934, as testified 
to by Josephson.) Appellant further testified at the hearing 
that he arranged for transportation with World Tourists and 
made trips out of the country on this passport in June 1935, 
and in April 1936 (J. A. 399), these two trips being paid for by 
the American Communist Party (J. A. 400). 

According to the records of the Immigration authorities, 
Liptzen sailed from New York City on the Berengaria on June 
19,1935, and again from New York City on the lie de France on 
April 23,1936 (J. A. 268,269). 

To further prove these facts the Government sought to intro¬ 
duce the records of World Tourists. The custodian of the rec¬ 
ords of that organization stated that no records pertaining to 
Samuel Liptzen were available (J. A. 241), and that there were 
no records now available of any sort for any purpose, including 
bound volumes, before 1939 (J. A. 258). Thereupon photo¬ 
stats of certain records of World Tourists were produced by 
Mr. Nicholas, Assistant Chief, Passport Division, Department 
of State. These photostats were made of records of World 
Tourists which had been produced in 1939 by its manager, J. N. 
Golos, now deceased, in answer to a grand jury subpoena duces 
tecum calling for its records of travel (J. A. 239, 240). Several 
thousand were thus produced by the manager of World Tour¬ 
ists (J. A. 250). These photostats showed the arrangements 
for travel by Liptzen as set out in the Counterstatement, p. 14, 
supra, from New York City, on June 19, 1935, and April 23, 
1936. 

At the same time and in answer to the same grand jury sub¬ 
poena, there had been produced a ledger book and a cash book, 
showing how payments were made for travel by a large number 
of individuals who travelled through World Tourists (J. A. 
252-254). These books had appeared to Nicholas, who under¬ 
stands bookkeeping, as being kept in the regular course of busi¬ 
ness (J. A. 255), and he had examined them in the conduct of 
his official duties as a Special Assistant United States Attorney 
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(J. A. 239). He last saw these books in 1939-1940 (J. A. 255) 
when he returned them to World Tourists (J. A. 261). He had 
made work sheets, and testified at the trial from his own distinct 
memory as well as from having referred to those notes (J. A. 
255). No objection was made by appellant except as to lack of 
connection between appellant and the Liptzen matters in tfc^e 
books (J. A. 259). Nicholas then testified that the books 
showed that the two incidents of travel referred to above were 
charged to the “A. Blake” account. 

It is submitted that this evidence and testimony was com¬ 
petent and properly admitted. 

Furthermore, it was merely corroborative and cumulative of 
admissions of appellant at the Alien Enemy Hearing Board as 
set out in the first paragraph of this Argument. 

IX 

Evidence of certain previous false statements was properly 

admitted 

Evidence of appellant’s denial to the Immigration authori¬ 
ties in 1941 that he was a member of the Communist Party and 
was in sympathy with the Communist Party cause, and his 
explanation therefore (J. A. 373, 374), was proper, as showing 
a continuous course of conduct bearing upon his affiliation with 
the American Communist Party, upon his knowledge of the 
falsity of his answers in the instant application, and upon his 
motive to falsify therein. Appellant did not object to this. 

For the same purpose the 1942 application to depart was 
offered in evidence by the Government, and for the same reason 
was received in evidence by the court, over objection by appel¬ 
lant only as to relevancy and not as to its being evidence of 
another offense (J. A. 521,522). 

When the prosecutor sought to question appellant as to the 
identical false statements in the 1942 application, appellant’s 
counsel then objected as evidence of another violation, but the 
court overruled the objection (J. A. 633). The ruling of the 
court was clearly proper on the theory stated above. 
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X 

It was not error to deny production of certain records of the 

State Department 

The trial court took the view of the case that it was neces¬ 
sary to prove that the false statements were ones reasonably 
calculated to influence the decision of the State Department on 
granting or denying the permission to depart. This was a test 
used to determine the necessity of disclosing certain informa¬ 
tion in answer to a question. As bearing upon this, the court 
admitted evidence by appellant as to what the Department 
actually did in this case thirteen months after the filing of the 
instant application, and received evidence that the Department 
at that later time granted appellant’s request to depart to 
U. S. S. R. 

But the court went still farther and permitted appellant to 
endeavor to show that the Department, thirteen months later, 
knew the true answers to the questions appellant answered 
falsely (J. A. 523). This was over objection of government 
counsel on the ground of lack of relevancy and materiality 
(J. A. 523). 

Appellant sought to have Mr. Meyer, from the State Depart 1 
ment, produce the F. B. I. reports giving information to that 
Department about appellant (J. A. 523). The court ruled that 
it was relevant what information the State Department had, 
but refused to require the witness to divulge the contents of 
those F. B. I. reports as such (J. A. 523, 524). Mr. Meyer 
stated that he was able to answer questions as to whether there 
was information in the reports on certain specific matters (J. A. 
526), but appellant continued to insist on the production of 
those reports, and the following took place: 

The Court. No; I think you should ask him the ques¬ 
tions now. I am not going to make any such order now. 

Mr. Isserman. I will say I cannot proceed now, as the 
matter stands; and I would like to have my exception 
noted (J. A. 527). . 

When appellant again moved for production of the F. B. I. 
reports, the court said: 
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The Court. I think the critical thing that I have ruled 
that the defendant can show is whether or not the State 
Department, at the time it took certain action, had cer¬ 
tain information which they say they did. I think that 
is sufficient for the purposes of this case, rather than in¬ 
quiring into the content of the memoranda (J. A. 533). 

(Argument VII, supra, states some of the information the 
State Department and the F. B. I. did not possess at the time 
of the application.) 

This ruling of the court was proper. 

U. S. v. Andolschek, 142 F. 2d 503 (C. C. A. 2, 1944), is not 
in point because there the information contained in the ex¬ 
cluded papers was not otherwise made available to defendants 
at the trial, whereas in the instant case Meyer testified he had 
recently read the F. B. I. reports and could testify as to the 
information he had obtained from them about appellant (J. A. 
526, 532). 

,It is worthy of note that the court’s view of the case per¬ 
mitted appellant to bring out how much of the matter concealed 
by appellant the State Department later knew from sources 
other than the application. The F. B. I. is only one source; 
other possible sources are the various branches of the State De¬ 
partment itself, the War Department, Bureau of Internal Rev¬ 
enue, Immigration Service, and others. It does not appear 
now, and it did not appear to the court, that appellant’s interest 
was as much to bring out what the State Department knew, 
and thus avail himself of the full benefit of the court’s ruling, 
as it was to examine these particular F. B. I. reports. 

CONCLUSION 

The appellant was properly charged, and was fairly convicted 
of an offense under the statute. 

Respectfully submitted. 

George Morris Fay, 

1 # 7 

United States Attorney . 

William Hitz, 

Assistant United States Attorney. 
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REPLY BRIEF FOR APPELLANT 

I. The Trial Court Lacked Jurisdiction, Since the Alleged 
Offense Was Not Committed in the District of 
Columbia. 

The appellee’s brief, in contending that jurisdiction 
existed in the District of Columbia, ignored completely the 
policy consideration enunciated by the Supreme Court in 
United States v. Johnson, 323 U. S. 273, and set out in 
our main brief (pp. 1'5-17). As did the trial court below, 
the appellee discussed only the facts of that case, ignoring 
completely the rationale and basic policy considerations 
laid down in the opinion. The Johnson case is the latest 
statement of the Supreme Court on the important subject 
of venue in criminal cases, and should be considered con¬ 
trolling. The Court, in that case, unequivocally stated 
that where the language permits, statutes should be con- 



2 


strned to require trial in the vicinage. Nowhere in its 
brief does the government offer justification for its choice 
of venue in a jurisdiction which caused such hardship on 
the defense (See Appellant’s main brief, p. 17). Nowhere 
in its brief does the government meet or even deal with 
this problem. Indeed, government counsel insists on its 
right to make a choice of tribunal for trial, a proposition 
which was sharply rejected by the Supreme Court in the 
Johnson case. 

The doctrine of the Johnson case should be controlling, 
and this Court should determine the issue of venue in the 
light of the policy so fully elaborated by the Supreme 
Court in that case. 

II. The Appellant Was Substantially Prejudiced and De¬ 
prived of a Fair Trial in Violation of the Constitu¬ 
tional Guarantees of the Fifth and Sixth Amend¬ 
ments. The Trial Court Erred in Denying Appel¬ 
lant’s Motions for a Mistrial. 

In our main brief we demonstrated that the chief issue 
presented to the jury by government counsel at the trial 
was the alleged character of the appellant as an important 
Communist and as an agent of the Communist Inter¬ 
national with designs and aims hostile to the Government of 
the United States. This issue quickly relegated to the back¬ 
ground the issues pleaded in the indictment; namely, 
whether the appellant had made certain false statements 
with the requisite intent. 

The appellee’s brief, in essence, does not dispute this. 
Indeed, it is obvious from the appellee’s elaborate state¬ 
ment of facts 1 (pp. 5-25), as well as from his argument 


1 We believe it would be only confusing: to attempt to discuss the accu¬ 
racy of this elaborate statement. At this point, we wish only to bring: 
to the Court’s attention the sharp divergence between the appellee’s 
version of the State Department’s action on appellant’s application (ap¬ 
pellee’s brief pp. 2-3) and that of the trial judge (J. A. 54-55). 


3 


on this point (pp. 33-40), that appellee conceived during 
the trial and still conceives that the chief issue at the 
trial was properly the character of the appellant, and that 
it was appropriate for the appellee to offer testimony as 
to the life and character of the appellant over a period 
of approximately 30 years and in at least seven different 
countries. This was necessary, urges the appellee, in order 
to show “affiliation.” 

The difficulty with the appellee’s position is three-fold. 

(1) It is obviously impossible to have a fair trial with 
issues so unlimited. 

(2) The concept that anything that may have happened 
in the appellant’s life over the past 30 years in seven dif¬ 
ferent countries is relevant, opens limitless possibilities 
for the introduction of prejudicial and inflammatory evi¬ 
dence and in fact such evidence was introduced. 

(3) The appellant obviously had no opportunity to 
present an adequate and proper defense in a trial where 
the issues were, as contended by appellee, the appellant’s 
life and activities over 30 years in seven different countries. 

This problem was raised by appellee at the very begin¬ 
ning of the trial in its motion for a bill of particulars 
(J. A. 5), in the objections to the failure of the trial 
court to require the furnishing of particulars (J. A. 68- 
71), and in the motion to dismiss the portion of the indict¬ 
ment relating to affiliation on the ground that the failure 
of government counsel to furnish particulars as to what 
acts of the appellant constituted affiliation left this allega¬ 
tion fatally vague and ambiguous and would permit the 
introduction of prejudicial evidence (J. A. 72-74). When 
government counsel for the first time indicated in his open¬ 
ing statement the scope of the issues which he intended 
to inject into the trial, and that he considered the chief 
issue to be tried to be the life history of the appellant 
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and his alleged activities as a Comintern agent as well 
as the character and scope of the Comintern itself (J. A. 
91-114), appellant objected (J. A. 92-93) and moved for a 
mistrial (J. A. 123-124), on the ground that the entire 
statement of the case was prejudicial and inflammatory, 
introduced political issues of international scope, and went 
far beyond the scope of the indictment and bills of particu¬ 
lars to the extent where it left appellant unprepared and 
unable to make a proper defense. 

Appellee’s brief not only does not meet, it does not even 
attempt to discuss, the problem presented; i. e., that the 
appellant was denied a fair trial because of the decision 
of government counsel to make the chief issue in this case 
the alleged character of the appellant as an agent of the 
Communist International with designs and aims hostile to 
the Government of the United States and as to which 
counsel was not furnished with particulars. Nowhere does 
the appellee in its brief indicate how that issue was pleaded 
or posed by the indictment. Appellee does make the bald 
and incredible statement that evidence that the appellant 
was an agent of the Comintern and as to the activities 
of the Comintern in sending agents from Moscow to other 
countries is not inflammatory. (Appellee’s brief at p. 38). 
In a period when merely calling someone a Communist is 
considered to constitute a basis for a libel action because 
of the “widespread public aversion for Communism, its 
adherents and sympathizers” Burrell v. Moran, Ohio Ct. 
Common Pleas, Nov. 10, 1948, 17 U. S. Law Week 2250, 
2251; see also Spanel v. Peeler, 160 F. (2d) 619, 622 
(C. C. A. 7, 1947) this statement of the appellee is beyond 
comprehension. Similarly incredible is the statement that 
evidence as to smuggling documents by the Communist 
Party is not inflammatory (Appellee’s brief p. 39). With 
regard to other prejudicial and inflammatory statements, 
appellee argues that the statements were accurate or a 
“fair characterization” or that the trial court ruled in 
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favor of the prosecution. Obviously, none of these argu¬ 
ments have any bearing on the issue. 

Appellant did not contend and does not now contend 
that a prosecutor cannot introduce prejudicial evidence 
where such evidence is in support of an allegation in an 
indictment. Thus, if the appellant were charged with 
concealing the fact that he was a member of the Com¬ 
munist Party of the United States, 2 the government should 
not be denied the opportunity to show in fact that the 
appellant was such a member despite the prejudicial nature 
of such evidence. But appellant was not charged in this 
indictment with concealing the fact that he was a Comin¬ 
tern agent bent on the destruction of the economy of the 
United States. Nor was he charged with concealing being 
a spy in China, or writing for an underground illegal news¬ 
paper in Germany, or teaching courses on how to conduct 
civil war, or crippling shipping on the Pacific coast and 
disrupting the transportation of the mails, or advocating 
that Negroes in the cotton and tobacco belt should control 
the government in that area, or smuggling important docu¬ 
ments across the Canadian border (see main brief pp. 19- 
24, for other issues not charged in the indictment but in¬ 
truded into the trial by government counsel). The ap¬ 
pellee, in its brief, does not show the place that evidence as 
to these or other activities had in the trial, except on 
the assumption that in order to prove affiliation anything 
and everything was relevant. But this assumption that 
the government may so frame an indictment that there 
are no conceivable limits to the issues it may present is 
obviouslv untenable. If it be determined that the indict- 
ment encompasses so wide a range of subjects by use of 
the word “affiliation,” then the essence of fair procedure 
requires that the appellant be informed in advance of trial 
the issues to be tried under “affiliation” and not discover 


2 As shown in our main brief (pp. 37-38) and infra pp. 10, 12, the de¬ 
fense was never able to discover if that was the issue in this case. 
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it for the first time from the opening statement of counsel 
for the government. . Furthermore, if it be considered 
that appellant’s activities as an alleged Comintern agent 
in various countries, including China, Germany and Russia, 
were relevant, then the appellant clearly should have been 
permitted to present his defense to these allegations by 
the only evidence possible, the depositions of witnesses 
abroad who had knowledge of the incident and other mat¬ 
ters brought into the trial by the prosecution. But as 
shown in our main brief (at p. 29), the trial court denied 
the appellant this opportunity. Significantly, appellee’s 
brief is silent on this point. 

The appellee urges that the appellant did not object to 
every item of evidence, and that on other occasions the 
appellant in the course of stating his objection did not* 
use the word “inflammatory, 7 ’ but merely urged that the 
evidence be excluded on the ground of relevancy or that 
it might prejudice the jury. Such hypertechnicality is 
hardly fitting in a brief filed by government counsel. But 
even apart from that, the contention that appellant failed 
to make appropriate objections is not supported by the rec¬ 
ord. 

We have already shown the manner in which the appel¬ 
lant objected to the whole course of the trial, in his objec¬ 
tions to the failure to furnish particulars (J. A. 68-71), in 
his motion to dismiss the portion of the indictment relating 
to affiliation (J. A. 73-74), and in his motion for mistrial. 
(J. A. 123-124). That, after making clear his objections 
to the course pursued by the government throughout the 
trial, the appellant did not object at every other minute of 
the trial is hardly cause for complaint. That the appel¬ 
lant’s position as raised in the main brief was clear 
throughout the trial is shown bv the objections made (J. A. 
92-93, 94, 95, 97, 101, 104, 105,’106, 107, 108, 110, 111, 112, 
114, 131, 133, 147, 151, 153, 156, 157, 159, 163, 164, 175, 
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183, 190, 191, 192, 197, 198, 199, 200, 201, 202, 204, 205, 
208, 209, 211, 216, 218, 221, 271, 272, 276, 282, 283-285, 389, 
521), and also by the nature of these objections. Some 
examples follow: 

(1) If your Honor please, we tried very hard to 
get some statement of the circumstances of this or 
other meetings, and were unable to do it. We tried 
very hard to get some definition of the term “affilia¬ 
tion,” and some statement of what the acts of affil¬ 
iation were. We did not receive them. And now 
counsel pulls in everything, from policy in automobile 
unions, to false French passports, under the excuse 
of proving affiliation. And I say it finds counsel here 
completely caught by surprise on these issues. I say 
it is done to inflame the jury on the issue. (J. A. 106). 

(2) We have a continuing objection to this type 
of opening (J. A. 111). 

(3) If the Court please, again there are charges 
here which are wholly outside the scope of this indict¬ 
ment, and the Government is using—and I say delib¬ 
erately—using this device of the term “affiliation” to 
bring in here matters which, if they were true, should 
have been the subject of indictment (J. A. 114). 

(4) ... there is nothing in the bill of particulars 
dealing with an organization known as the Comin¬ 
tern, and this is beyond the scope of the bill (J. A. 
147). 

(5) Your Honor, I do not want to object to this 
line of questions [dealing with the Comintern] each 
time the question is asked, but each time I want to 
save our exception. 

It is our position that this line of questions does 
not fall within the four corners of the bill of particu¬ 
lars and should be stricken. (J. A. 151). 

(6) At this point, if your Honor please, we object 
on the ground that there is nothing in the indictment 
or in the bill of particulars which refers to any lec¬ 
tures given by the defendant in connection with the 
Anglo-American Commission or any other commission 
and no indication that the content of those lectures 
was to be used in this case in any way (J. A. 159) 
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[Referring to lectures on the so-called black belt— 
Note appellee’s contention (brief p. 38) that this was 
not objected to.] 

(7) ... to save time, I take it that my continuing 
objection to any evidence of the Comintern as not 
being within the bill of particulars and the indictment 
will be recognized. 

THE COURT: I do not think you have waived 
any objection you have made. 

MR. ISSERMAN: But I want to continue to make 
it. 

THE COURT: Yes, it is to be held to apply to all 
testimony relating to the Comintern (J. A. 175). 
[Note in contrast contention of appellee (brief pp. 
38-39) that certain evidence with regard to the Comin¬ 
tern was not objected to]. 

(8) I want to continue my objection on the same 
grounds to this line of questioning [relating to the 
smuggling of documents by the Communist Party 
and throwing papers into the stove]. 

THE COURT: Let it be understod that your ob¬ 
jection applies to all questions in connection with this 
transaction or meeting (J. A. 204-205). [Despite this 
statement of the trial court, appellee asserts (brief 
p. 39) that this incident was not objected to]. 

(9) If the Court please, I object to this and simi¬ 
lar questions on the ground that there is nothing in 
the bill of particulars which refers to the fact that 
this defendant made speeches or which indicates the 
subject matter of the speeches which the Government 
intended to introduce at this trial (J. A. 208). [Re¬ 
ferring to an alleged speech of appellant to the effect 
that it was essential for the Communist Party to sink 
its roots into basic industry as a necessary prerequi¬ 
site for seizure of power. At J. A. 218, the trial court 
stated that it would understand that the appellant 
objected to the subject matter of all meetings or 
speeches. Despite this, appellee (brief p. 39) states 
that this was not objected to]. 

(10) See also appellant’s argument on motion for 
mistrial at J. A. 498-508. 
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Thus, it is abundantly clear that all issues raised in this 
appeal were made during the trial and before the jury 
verdict. 

in. The Trial Court Erred in Denying the Motion to 
Exclude All Government Employees Called as Jurors. 

If ever a case called for the exclusion of government 
employees as jurors, the present one does. The appellant 
is consistently and continuously labelled in the press as 
the “No. 1 Communist.” The trial was devoted to a de¬ 
scription of his alleged activities as a Comintern agent 
with aims hostile to our government. All of this must be 
measured against the background of the Loyalty Order. 
The effect of this order was described by Justice Jackson 
as follows: 

Of late years, the Government is using its power as 
never before to pry into their [government employees’] 
lives and thoughts upon the slightest suspicion of less 
than complete trustworthiness. It demands not only 
probity but unquestioning ideological loyalty. A gov¬ 
ernment employee cannot today be disinterested or un¬ 
concerned about his appearance of faithful and enthu¬ 
siastic support for government departments whose 
prestige and record is, somewhat, if only a little, at 
stake in every such prosecution. And prosecutors sel¬ 
dom fail to stress, if not to exaggerate, the impor¬ 
tance of the case before them to the whole social, if 
not the cosmic, order. Even if we have no reason to 
believe that an acquitting juror would be subject to 
embarrassments or reprisals, we cannot expect every 
clerk and messenger in the great bureaucracy to feel 
so secure as to put his dependence on the Govern¬ 
ment wholly out of mind. [Jackson, J. dissenting in 
Frazier v. United States, Dec. 21, 1948, 17 IT. S. Law 
Week, 4061, 4066.] 

It cannot convincingly be argued that a government em¬ 
ployee in the present case would have felt entirely free 
to acquit, and that the fact of his government employ- 
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ment and the existence of the Loyalty Order exerted no 
influence or pressure on his decision. The majority opin¬ 
ion in the Frazier case, affirming the conviction below, did 
not consider at all this issne of the effect of the Loyalty 
Order in a case where a defendant was being charged with 
a Comintern agent. Thus nothing in that decision is con¬ 
trolling on this question. 

IV. The Indictment and the Underlying Questionnaire 
Are Fatally Ambiguous. The Conviction of the 
Appellant for Failure to Answer These Ambiguous 
Questions As Now Interpreted Would Accordingly 
Be Unconstitutional. 

Appellee’s brief here again fails to meet the issue posed; 
i. e., what guide did the appellant have at the time of 
answering the questionnaire which would inform him that 
the questionnaire called for the answers which the gov¬ 
ernment now contends that he should have given? Ap¬ 
pellee only says that it was obvious that the questionnaire 
called for the listing of the Communist Party, but he does 
not indicate why. Moreover, appellee’s brief apparently 
considers that the appellee was reasonable in reading the 
questionnaire as being limited only to American organiza¬ 
tions (Brief p. 44). But appellee was not indicted for his 
failure to list membership or affiliation in the American 
Communist Party, but rather for his failure to list mem¬ 
bership or affiliation in “the Communist Party,” which 
apparently, according to the appellee at any rate, in¬ 
cluded activities of the appellant in connection with the 
Communist Parties of Germany, Austria, Russia and 
China. If the appellant’s interpretation of the question as 
being limited to American organizations was a reasonable 
one, and clearly it was, then he certainly should not be 
punished for his failure to list membership or activities 
in foreign organizations, as he was in the present case. 
As for the definition of the term “affiliation,” the defini- 
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tion from the Bridges case quoted by appellee (brief pp. 
33-34), is hardly a guide for a lawyer, let alone for a 
layman. And even if it does furnish a sufficient guide, 
it was not quoted or referred to by the questionnaire itself. 
By what logic was the appellant to determine what this 
word meant at the time of filling out the questionnaire? 

So far as question 18 is concerned, appellee argues that 
the language is explicit. But the language is explicit only 
if it is considered to be all inclusive. But appellee con¬ 
cedes (brief p. 45), as did the trial court (J. A. 753-755), 
that it would be unreasonable to construe this question as 
all inclusive. And yet if all names were not to be included, 
by what standard was the appellant to determine which 
to include? No guide was given in the questionnaire. Ap¬ 
pellee now argues that it was obvious that the names listed 
in the indictment were covered by the questionnaire; yet 
at the trial, government counsel himself indicated that 
there was considerable question as to whether or not the 
questionnaire called for the listing of the names Berger 
and Eisman (J. A. 753-755). Nevertheless the appellant 
here is being convicted of crime for his failure to list 
these names, although the questionnaire does not unambig¬ 
uously call for such listing. To convict the appellant under 
such circumstances would be a clear violation of due 
process. 

No argument was made in appellant’s brief that Question 
No. 7 was ambiguous. Indeed, its clarity only serves to 
emphasize the ambiguity of the questions on organizations 
and names. 

V. The Evidence Was Insufficient to Support the Ver¬ 
dict. The Trial Court Erred in Refusing to Take 
Certain Issues from the Jury. 

Appellee in its brief does not even seriously attempt 
to reply to this portion of appellant’s brief. As to (a), 
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appellee states that appellant admitted membership in the 
German Communist Party and that “affiliation with Com- 
munist Party of America was amply shown” (brief p. 46). 
But neither of these, singly or together, met the allegation 
in the indictment. The indictment referred to some other 
as yet unidentified organization. (See appellant’s main 
brief pp. 37-38). And if the evidence as to activities in 
Austria, Russia, and China, had, as it appears from ap¬ 
pellee’s statement at p. 46 of its brief, no bearing on 
the issue, why was such evidence introduced? If appellee 
argues now, as it apparently does, that the conviction 
should be affirmed because the appellant failed to list 
membership in the German Communist Party and affilia¬ 
tion with the American Communist Party, then clearly the 
conviction should be reversed, since the indictment does 
not make this allegation and the jury was never so in¬ 
structed, Cole v. Arkansas, 333 U. S. 196. Further, much 
prejudicial evidence was introduced which clearly should 
never have been admitted if the indictment were to be so 
narrowly construed. 

Significantly, the appellee says nothing at all with regard 
to the failure to prove that the appellant understood the 
word “affiliation” (appellant’s main brief p. 38), or the 
failure to prove the use of the names Gerhart, Berger, 
or Eisman (appellant’s main brief pp. 39-42). 

As to (e), appellee says only that appellant understood 
the question. This misses entirely the point made in ap¬ 
pellant’s main brief (pp. 42-44) that the government failed 
to prove that the appellant did in fact reside in the United 
States. 

Finally, the government argues that appellant cannot 
now contend that the evidence was insufficient as to certain 
issues, because it did not request or agree to a special 
verdict. But appellant’s position was that it knew of 
no procedure whereby one count could be split up into 
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special verdicts. Appellant amply protected the record by 
requesting the trial court to withdraw from the jury those 
issues, as to which it contended the prosecution had failed 
to introduce sufficient evidence to support a verdict of 
guilty (J. A. 744). This was recognized by the trial court 
in its memorandum opinion in which it stated: 

I agree with the defendant that, if there was no evi¬ 
dence sufficient to sustain a verdict of guilty on any 
one of the several matters charged in the indictment, 
such matter should have been withdrawn from the 
jury’s consideration. (J. A. 50). United States v. 
Eisler, 75 F. Supp. 640,643. 

VI. The Appellant Was Not Required Under the Regula¬ 
tions to File an Application for a Permit to Depart. 

At the trial a stipulation of facts with respect to appel¬ 
lant’s status on arrival in this country was entered into 
by counsel for the government and for the appellant. Pre¬ 
ceding the reading of this stipulation to the jury, the fol¬ 
lowing statement was made with consent of Government 
counsel: “Counsel for the Government and the defense 
have agreed that the following facts which I will read to 
you are true facts and both sides agree that these are true 
facts” (J. A. 534). Government counsel now requests this 
Court to disregard this stipulation of fact in the record, 
and to accept instead government counsel’s private version 
of the facts (Brief, p. 49). We can only comment, in 
response to so unique a request, that we do not join in 
Government counsel’s belated repudiation of the stipula¬ 
tion entered into at the trial and we consider that this 
Court should determine all the issues on this appeal on the 
basis of the record before it and not on some private 
version of the facts obtained from some unidentified source. 
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VII. None of the Alleged Misstatements of the Appellant 
Were in Fact Material to a Decision of the State 
Department to Grant or Deny the Application to De¬ 
part. 

In our main brief we maintained that the State Depart¬ 
ment, having in its possession all of the information which 
the Government contends the appellant concealed, never¬ 
theless granted a permit to depart (pp. 48-49). The ap¬ 
pellee argues that this was not so and gives a strained 
version of the facts, which is not however supported by 
the record. The best answer given to the misstatement 
of the record as contained in appellee’s brief (at p. 51) 
was given by the trial court in its memorandum opinion. 
The trial court said (at J. A. 54-55), United States v. Eisler, 
75 F. Supp. 640,645: 

There can hardly be any doubt that, when the notice 
[Defendant’s Exhibit 67, J. A. 783] was sent to the 
defendant, which was tantamount to an approval of 
the application, the Department of State had substan¬ 
tially all, if not all, of the critical information which 
the defendant is charged with having concealed. Sub¬ 
sequently, when the defendant was about to depart, 
the permit was either denied or revoked. There is no 
satisfactory explanation in the record as to why this 
action was taken, and for that matter the testimony 
of the witness to whom had been delegated the author¬ 
ity to act was confused and conflicting respecting the 
issuance of the notice above quoted. There was testi¬ 
mony to the effect that the notice had no relation to 
the application of the defendant upon which the indict¬ 
ment is based, even though it bears the same file num¬ 
ber. There was testimony by the same witness that 
the notice above quoted was issued pursuant to a 
joint request by a number of persons, of whom the 
defendant was one, to leave the United States under 
regulations other than the ones here involved. 

Appellee further argues that the State Department 
did not have the information allegedly concealed by the 
appellant (Brief p. 51). This argument is in clear con- 
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flict with the statement of the trial court in its memoran¬ 
dum, quoted above. Appellee also makes much of the 
failure of appellant to question Mr. Meyer of the State 
Department on this score (Brief p. 51). But as shown 
more fully below in our discussion of point X, appellant 
was entitled to know what information the State Depart¬ 
ment had, not what Mr. Meyer, obviously a hostile witness, 
said that information was. This was the witness whose 
testimony the trial court characterized as “confused and 
conflicting.’’ And significantly, when the trial court re¬ 
fused to order the production of the information itself, 
he stated: “I think the witness has practically said that 
he did have the information that the defendant is trying 
to show here” (J. A. 534). Finally, the appellant made 
an offer of proof that if permitted access to the informa¬ 
tion in the possession of the State Department, he could 
prove that the State Department had all of the informa¬ 
tion allegedly concealed. (J. A. 587). As shown in our 
discussion of point X, infra p. 18, the facts stated in that 
offer must be taken as true on this appeal. Further, it 
has never been the contention of the appellant that the 
State Department had knowledge of each iota of evidence 
presented at the trial. We contended and contend only 
that the State Department had knowledge of the essential 
nature of the charge against the appellant; i. e., that he 
had been in the United States before, allegedly as an agent 
of the Comintern. This is shown not only by the offer of 
proof referred to, the statements of the trial court both at 
the trial and in its memorandum opinion, both quoted 
above, but also clearly from the testimony of F. B. I. 
agent Lamphere (J. A. 715, 717-718) and less clearly 
from the testimony of Meyer (J. A. 543-547) 

Also contrary to the record is appellee’s contention that 
the State Department did not act on the application filed 
by the appellant, in which the alleged false statements 
were made, but on something else. The trial court dis¬ 
posed of this contention in its memorandum quoted above. 
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This captious contention that appellant’s application was 
approved to go to Russia and not to Germany is refuted 
not only by the documentary evidence (Govt. Exhibit 1 
and Defendant’s Exhibit 62, J. A. 777, 783), which shows 
the approval bearing the same number as the application, 
and Meyer’s original testimony (J. A. 536), but also by 
the testimony of FBI agent Lamphere, to the effect that 
he, Lamphere, knew the appellant intended to depart to 
Germany through Russia and not to Russia itself (J. A. 
707). The State Department acted only after checking 
with the FBI (Defendant’s Exhibit 58, J. A. 540, 780). It 
is also clear that whatever Meyer said in contradiction of 
his earlier testimony was clearly an afterthought after 
being questioned by government counsel (J. A. 552). 

Significantly, the appellee, here, as in other portions of 
the brief, does not address itself at all to the chief point 
made,—that none of the alleged misstatements of the ap¬ 
pellant made a particle of difference to the decision of 
the State Department to grant or deny the application to 
depart. Nowhere does appellee indicate how any of the 
alleged misstatements were material, nowhere does he 
point to any evidence in the record which would show 
that any of these alleged misstatements were or could 
have been material. Certainly, if any of the alleged mis¬ 
statements of the appellant were or could have been 
material, government counsel could and would have intro¬ 
duced testimony from a competent State Department 
witness on this point. 

VIII. The Trial Court Erred in Admitting Certain Books 
and Records of World Tourists, Inc., and Certain 
Testimony as to What Other Books and Records 
Showed. 

In our main brief (pp. 50-51), we showed that this evi¬ 
dence was erroneously admitted, since it should have been 
excluded under the hearsay rule. Appellee’s brief (pp. 
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51-53) does not even discnss this objection or the hearsay 
rule. The objection of appellant was timely made (J. A. 
242, 251, 259) and renewed by motion to strike (J. A. 461, 
462, 463). It is not clear what significance appellee at¬ 
taches to its statement that the appellant objected to a 
lack of privity between these books and the appellant 
(brief p. 53). That is precisely the point of United States 
v. Feinberg, 140 F. (2d) 592 (C. C. A. 2, 1944) quoted in 
our main brief at pp. 50-51, and precisely the point of our 
objection. 

IX. The Trial Court Erred in Admitting Evidence of Pre¬ 

vious False Statements by the Appellant. 

We do not consider that anything stated by the appellee 
on this point requires reply. We rest on our argument 
in our main brief (p. 52). 

X. The Trial Court Erred in Refusing to Order the Pro¬ 

duction of Certain Records of the State Depart¬ 
ment Bearing on the Case. 

Appellee attempts to distinguish the present case from 
U. S. v. Andolschek, 142 F. (2d) 503, (C. C. A. 2, 1944), 
on the ground that in the present case the information in 
the reports requested by the appellant was available from 
the witness Meyer. But the Andolschek case holds that de¬ 
fendant is entitled to the documents themselves, not what 
some government witness said was in the reports. Quite 
frankly, the appellant did not believe it could place any 
reliance upon the statement of the witness Meyer, and 
said so at the time (J. A. 528). 3 This view of the unreliabil¬ 
ity of this witness’ testimony was apparently shared by the 
trial court (J. A. 54). 


3 Quite significantly, this witness who had no recollection of the con¬ 
tents of these reports prior to a recess, refreshed his recollection not by 
examining the reports but by a telephone conversation with his superior 
(J. A. 524-529). 


18 


Nor is there any warrant whatsoever for the unjusti- 
i fied statement of appellee that appellant was interested 
i in these reports not for the purposes of the trial but for 
some other devious reason (J. A. 55). Appellant made 
1 an offer of proof as to what he would show by these re¬ 
ports* and on this record, in view of the refusal to pro- 
1 duce the reports, the facts stated in that offer must be taken 
as true. 


CONCLUSION 

For the reasons set forth in our main brief and in this 
i reply brief, we submit that the judgment below should be 
i reversed with directions that the indictment be dismissed. 

Respectfully submitted, 

David Rein 
Abraham J. Isserman 
! Carol King 

Joseph Forer 

i Attorneys for Appellant. 


* The offer of proof was as follows: 

That prior to July 31, 1946, the United States Government, and 
more particularly the State Department knew: One, that the de¬ 
fendant had been in the United States from late 1933 to the spring 
of 1934, and from the fall of 1935 to the spring of 1936; 

Two, that the United States Government, and more particularly 
the State Department, knew, prior to July 31, 1946, that the defend¬ 
ant was a member of the Communist Party of Germany; 

Three, that the United States Government, and more particularly 
the State Department, prior to July 31, 1946, had certain informa¬ 
tion to the effect that the defendant was affiliated with the Com¬ 
munist Party of the United States and also at that time, prior to 
July 31, 1946, had certain information to the effect that the defend¬ 
ant was or had been a representative of the Communist Interna¬ 
tional in the United States. 

Four, the United States Government, and more particularly the 
State Department, prior to July 31, 1946, had information to the 
effect that the defendant had used or been known by the names 
Edwards, Brown, Hans Berger, Julius Eisman and Samuel Liptzen. 

We make the offer of proof without conceding that the informa¬ 
tion that the State Department had at that time was correct infor¬ 
mation or truthful information, but just that they had information 
to that effect. (J. A. 587-588). 




